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LACKAWANNA JURIST 



United Security, etc., Co. v. Brown 

Life insurance — Insurable interest — Wagering contract — Mortgage 
given by beneficiary to secure payment of premiums. 

An uncle has no insurable interest in the life of his nephew. A policy 
of insurance based on such relation is a wagering contract and therefore 
void. A mortgage given by the uncle to secure payment of the premiums in 
such case is tainted with the like illegality, and defense on that ground may 
be taken by him against suit to foreclose the mortgage. 

The same is true in case of insurance on the life of a step-son. (See 
next case). 

Scire facias sur mortgage. Motion for judgnieni" sec reg. In the 
Court of Common Pleas of Lackawanna County. No. 743, March 
Term, 1917. 

A. A. Vosburg and C.S, Woodruff, for Plaintiff. 
Clarence Balentine and R. L. Levy, for Defendant 

Newcomb, J., January 7, 1918. — Mortgage by defendant dated 
March 29, 191 5, was duly recorded in this county and its contents are 
now made part of the pleadings by the usual recital in the writ. The 
real debt purports to be $5,000 all of which is alleged to have become 
payable on October 9, 19 16, by reason of default in the payment of the 
sum of $296 falling due on that date in accordance with the terms of 
an agreement in writing between the parties to which the mortgage 
was collateral. This default is the key to the law suit. There is a 
denial of any legal obligation to pay ; and whether so or not is the ques- 
tion raised by the exceptions to the affidavit of defense. 

That the agreement referred to was a contract of life insurance, 
is neither disputed nor disputable. That is not only what it purports 
to be on its face, but if there were ever any question on the subject, 
it must be regarded as long since settled by the Supreme Court in 
U. S. etc. Co. vs. Ritchey, 187 Pa. 173, where the same form of con- 
tract was held to differ from the usual endowment policy only in one 
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particular, viz. : "the insured instead of paying his annual premiums for 
a period of ten or fifteen years, and then receiving the amount of his 
policy, receives the amount down at the date of the contract, and en- 
gages to pay the premiums to the end of the term for the per- 
formance of which stipulation he gives as security a mortgage, from 
which last, if death occurs during the term, he is discharged." 

The contract was there upheld as against objection that It was un- 
fair and unconscionable. But the case had to do with insurance on the 
life of the mortgagor himself, and thus involved no question as to the 
legality of the contract. Here, on the contrary, the insured was one 
Tyler, described in the application and policy as a nephew of the mort- 
gagor. As such the latter, who was the beneficiary, had no insurable 
interest: Ins. Co. v. Elison, 3 L. R. A. (N. S.) 934; McCrea v. Wor- 
mask, 33 lb. 949; Corson's Ap., 113 Pa. 338. No conventional rela- 
tion, e, g., that of debtor and creditor, principal and surety, or other- 
wise whatosever, is made to appear whereby such interest had been 
created. To the contrary thereof the existence of any such relation is 
expressly negatived by defendant's answer; and for present purposes 
that must be taken as true. It is therefore unnecessary to either mul- 
tiply words or citations of authority to show that the contract is under 
the ban of the law as a wagering policy of life insurance; though ref- 
erence to some of the decisions may be found in Taussig v. U. S. etc., 
Co., 231 Pa. 16. 

The default here was in the non-payment of an instalment of the 
insurance premium. It follows that the only possible question is whether 
the obligation of the mortgage can be so separated from that of the 
insurance contract as to keep it immune from the taint of illegality, 
which is inconceivable except upon the theory of independent covenants 
and severable consideration ; and as to that the plaintiff must be deemed 
to have the affirmative. 

The validity of the defense is contested on two quite dissimilar 
grounds. 

First, it is said, the defense of "wagering policy" is open to the 
insurer alone, and not available to the other party to the contract. 

Just what is meant by this proposition may have been misappre- 
hended. But if it is intended to say that such defense is within the pro- 
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hibition against an attempt by one of the parties to allege his own turpi- 
tude, the supposition is erroneous on both principle and authority: 
Ham V. Smith, 87 Pa. 63; Bredin's Ap., 92 lb. 241; Given's Ap., 121 
lb. 260; Griffiths' Ap., 16 W. N. C. 249. The cases are cited to show 
the rule to be well settled that the legal maxim believed to be in mind 
of counsel does not apply in case of a contract void on grounds of public 
policy. That, and that alone, is the ground, if any, upon which the 
contract here is vulnerable. 

In the second place, it is contended that by operation of the de- 
fault the insurance contract became ipso facto terminated, thus leaving 
nothing but the mortgage standing as security for the money advanced 
which must be treated as equivalent to a loan. 

As set out in his brief counsel's argument is this: "According to 
the terms of the contract the insurance was terminated by the terms of 
the contract and a certain lump sum became due and payable at once. 
This represented the amount advanced by the company, (ess the credit 
he was entitled to for the premium already paid in on the policy. This 
is the real nature of the transaction. 

"An insurance company and its insured may at any time before the 
event happens upon which the contract is based, cancel the contract and 
the wagering feature disappears at once from the transaction and the 
terms upon which they agreed to settle or liquidate this illegal con- 
tract, from which they backed out, may be enforced." (Italics ours). 

As a proposed solution of the question in dispute this theory 
would have the advantage of simplicity — otherwise it is without merit. 

With respect to the mutual rights and liabilities of the parties it 
leaves no room for practical distinction as between a lawful and an un- 
lawful contract. As applied to this case it concedes the unlawful char- 
acter of the very contract, to a breach of which it traces defendant's 
liability in the same breath. 

The argument suggests the possibility of some confusion in mind 
of counsel on the subject of rescission. That is not the nature of the 
proceeding. The suit is on the mortgage, and therefore in affirmance 
of the contract. The mortgage is nothing other than an integral part 
of the one contract. The case is one of mutual and dependent cove- 
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nants, and no amount of ingenuity can avail to sever that tie or to dis- 
integrate the consideration. Whether the right of rescission exists and 
can be so exercised as to support an action for the money paid, is a 
question which does not arise here and will not now be considered. It 
is only decided that this mortgage was apparently given as a mere in- 
strument to execute an illegal contract and as such is tainted with the 
illegality. Therefore it cannot be enforced. The illegal consideration 
enters directly into the instrument and is followed up because the law 
will not permit itself to be violated by mere indirection: Coal Co. v. 
Coal Co., 68 Pa. 173 ; Ham v. Smith, supra. 

The exceptions are dismissed and the rule for judgment is dis- 
charged. 



United Security, etc., Co. v. Brown 

(For syllabus see preceding case). 

In the Court of Common Pleas of Lackawanna County. No. 742, 
March Term, 191 7. 

Newcomb, J., January 7, 1918. — The case differs only in one par- 
ticular from that between the same parties to No. 743, same term, dis- 
posed of by opinion filed at this time. In this instance the contract 
is prima facie lawful because it purports to be insurance on the life of 
the mortgagor's son. That, however, is negatived by the affidavit of 
defense which avers that the insured was only a step-son, connected 
with the beneficiary by no tie of blood, and with whom he had no 
contract or quasi contract relation whereby an insurable interest had 
ever existed. This is coupled with the further allegation that the 
fact was so known to the plaintiff company at and before the time when 
the contract was entered into. It has been distinctly held that a step- 
son has no insurable interest in the life of his step-father: U. S. etc. 
Society v. McDonald, 122 Pa. 324. This is so for reasons which would 
make the converse of the proposition equally true. Hence, on the face 
of the affidavit an issue is raised which should go to a jury; and for 
the reasons stated in the opinion above referred to, the exceptions are 
dismissed and the rule for judgment is discharged. 
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Keyes et al. v. O. & W. Railway Co. 

Workmen's Compensation Act — Employer and employe — Injurious act 
of third person — Burden of proof. 

Where the employe comes to his death by the unlawful act of a third 
person, there is no presumption under the terms of the Compensation law 
that the injury was "directed against the deceased as such employe or be- 
cause of his employment" so as to cast upon the employer the burden of 
proving the contrary. 

Appeal by defendant from decision of Workmen's Compensation 
Board. In the Court of Common Pleas of Lackawanna County. No. 
2, November Term, 191 7. 

Scragg, Scragg & Scragg, for Plaintiffs. 
James E, Burr, for Defendant. 

Newcomb, J., January 7, 1918. — The decision appealed from 
affirmed an award of the referee in favor of the widow and infant child 
of one Minor Keyes who had come to his death while engaged in the 
duties of his employment as an engine-hostler in defendant's railroad 
yard at Mayfield, this county. The impression is unavoidable that the 
employment was in the service of inter-state commerce ; but objection 
to the jurisdiction was first raised on appeal, and for reasons hereinafter 
mentioned will be now disregarded. 

Compensation was awarded upon facts found as follows : 

Deceased was "shot and instantly killed in some unknown manner 
while in the course of his employment'' * * and "when the said 
injury was sustained he was on the premises of defendant * * ^ 
actually engaged in the furtherance of the business or affairs of the 
defendant." 

"Whether or not the injury which resulted in the decedent's death 
was caused by the act of a third person cannot be found, or was not 
proven by either party. The defendant has not met the burden of 
proof to establish the fact that the injury * * * was self-in- 
flicted." 
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Inasmuch as there was neither allegation of nor attempt to prove 
suicide, such reference to the burden of proof is wholly irrelevant ex- 
cept as it serves to drive one to the only alternative conclusion, viz., 
that of homicide. That is the inevitable consequence of the provision 
in the statute against liability for suicide. For, the burden of proving 
that fact being cast upon ('efciulant, it follows that in the absence of 
any evidence either pn; cr con, the fact of homicide must be presumed. 

It may be added that in this instance the presumption was aided by 
the only circumstances disclosed at the hearing, to wit, death was caused 
by a pistol shot ; the dead body was found immediately after deceased 
had left the roundhouse about two o'clock in the morning; and no 
weapon was found on his person or elsewhere in the vicinity. 

The conclusion of the referee that the nature of the killing could 
not be ascertained, is therefore erroneous ; as the fact of homicide must 
be taken as established by such proof as the law requires. 

That being so, the question now is whether it was essential to the 
right of recovery, that it should appear to have been the kind of killing 
for which the statute makes the employer liable. 

That is a question of construction and in affirming the action of 
the referee it was held by the Compensation Board to devolve on the 
employer to prove the contrary, otherwise the presumption would be in 
claimant's favor. 

The opinion refers to the circumstance that by its answer defend- 
ant had taken the position that the injury had been caused by the act 
of a third person for reasons not connected with the employment in 
which deceased was engaged ; and holds that defendant had thereby as- 
sumed the burden of proof. It was said : "There is no presumption in 
favor of suicide, nor of injury by a third person for personal reasons. 
The defendant has failed to meet the burden of proof. It undertook to 
meet it, but with no success." 

This assumes, as a mere matter of statutory •construction, that the 
case of homicide stands on precisely the same footing as that of 
suicide. 

The conclusion is believed to be unwarranted. 

That such presumption applies in case of suicide is self-evident, 
because the statute distinctly makes it so. But there is no apparent 
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reason for regarding that as a mere empty formality, as it would be if 
in the case of homicide the like presumption exists, regardless of any 
such provision. As between the two the legislative treatment differs. 
It must be taken for granted to have been so done deliberately, and 
that if it had been intended that the burden of proof should be the same 
in both cases, the statute would have said so. One may venture to be- 
lieve that if the burden be upon defendant, it must be so by reason of 
what the statute says, and not because of what was set up in the answer. 
The more consistent interpretation is believed to be this: liability, in 
case of injury at the hands of a third person, having been Imiited to 
causes in some sense connected with the employment, therefore in order 
to support a claim for compensation there must be something to warrant 
an inference that the injurious act was "directed against (the servant) 
as an employe or because of his employment." The statute doesn't pre- 
tend to make the defendant an insurer ; and one can see no valid reason 
for holding that the provision in question serves merely to define a mat- 
ter of defense. 

It follows that the facts found in this proceeding are silent in one 
material particular and, as such, are insufficient to support the award. 

Touching the question of jurisdiction it remains to be said that it 
was first raised on appeal from the decision of the Board. Hence, the 
evidence on the subject is only indefinite and merely suggestive. To per- 
fect it in that regard defendant now moves for leave to supply the evi- 
dence here. Needless to say that authority to grant such relief, if an)i 
there be, must be found in the statute; and there is none. That dis- 
poses of the motion. In the meantime application had been made to the 
Board for a rehearing to let in the same proof, which was denied and 
that gave rise to a secondary appeal to No. 431 January Term, 1918, 
which is by a separate order disposed of at this time. 

For the reasons hereinabove stated the appeal in this case is sus- 
tained and the decision of the Board of Compensation affirming the 
award of the referee is reversed. 
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Austin & Rowley Cold Storage Co. v. Roberts 

Affidavit of defense — Practice Act of 191 5 — Set-off. 

A motion for judgment against plaintiff for set-off will not be allowed if 
the defendant has not complied with the fifteenth section of the Practice Act 
of 1915, which provides that notice of set-off must be served on the plaintiff 
who has fifteen days to reply. 

Assumpsit. Motion for judgment on part of defendant. In the 
Court of Common Pleas of Lackawanna County. No. 426, May 
Term, 1917. 

Lee P. Stark, for Plaintiff. 
Ralph Rymer, for Defendant. 

Edwards, P. J., November 5, 1917. — After an affidavit of defense 
raising questions of law had been filed in this case and an amendment 
to the name of the plaintiff had been allowed, the defendant filed an 
affidavit of defense answering the statement of plaintiflE's claim on the 
merits. In this second affidavit, defendant sets up a counter-claim or set- 
off amounting to $101.08, and has presented a motion for judgment 
against plaintiff for that amount. This motion cannot be allowed be- 
cause the defendant has not complied with the 15th section of the Prac- 
*tice Act of 191 5, which provides that notice of the set-OfT must be served 
on the plaintiff, who has fifteen days to reply. This was not done in this 
case. No copy of the affidavit of defense, in which the set-off is alleged, 
has been served on the plaintiff, and he is not bound to reply until that 
is done. In this condition of the record we make the following order : 

Defendant is directed to serve a copy of his affidavit of defense 
on plaintiff or his attorney within fifteen days from this date, and the 
plaintiff is allowed fifteen days from the date of such service in which 
to file a reply. When this is done the case will be at issue and may be 
moved for trial. 
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Clark et aL v. Bedcer 

Landlord and tenant — Covenant to repair, 

A landlord cannot be held liable to a person occupying a house under 
a lease as a member of lessee's family for an injury resulting from a defective 
condition of the steps leading into the house from the sidewalk, if it appears 
that the person injured had knowledge of the defective condition before the 
lease was executed, and that the lessee and his family had used the steps 
daily from the time they took possession to the time of the accident with 
knowledge of the defect. 

For a defect existing before the execution of the lease, the landlord is 
not responsible to one in possession under the lease in the absence of an ex- 
press covenant on the part of the landlord to repair. 

Trespass. Affidavit of defense raising questions of law only. In 
the Court of Common Pleas of Lackawanna County. No. 346, June 
Term, 191 7. 

William B. Landis, for Plaintiffs. 

//. R, Van Dusen and R, A. Houck, for Defendant. 

Edwards, P. J., November 5, 1917. — The, above action is brought 
against a landlord for damages for injuries resulting from an accident 
suffered by a minor child of a tenant. The injury was occasioned by 
the child falling from a five- foot porch, the steps to which, upon one 
side, were not protected by a hand-railing. As far as can be gathered 
from the statement this condition of the steps existed when the tenant 
entered into possession of the leased premises. 

The foregoing facts bring the case within the ruling made in Rob- 
inson V. Heverin, 50 Pa. Sup. Ct., 546, wherein it is decided that a 
landlord cannot be held liable to a person occupying a house under a 
lease as a member of lessee's family for an injury resulting from a de- 
fective condition of the steps leading into the house from the sidewalk, 
if it appears that the person injured had knowledge of the defective 
condition before the lease was executed, and that the lessee and his 
family had used the steps daily from the time they took possession to 
the time of the accident with knowledge of the defect. It is further de- 
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cided, in the same case, that for obvious defects existing before the 
execution of the lease the landlord is not responsible to one in posses- 
sion under the lease in the absence of an express covenant on the part 
of the landlord to repair. 

The plaintiff's statement is silent as to the terms of the lease and 
the covenants therein set forth ; nor do we know whether or not the lease 
was oral or written. In order to have a standing in court it will be 
necessary for the plaintiff to include in his statement a copy of the 
lease, or, at least, an extract covering the covenant for repairs, if any 
there be. We shall give the plaintiff an apportunity to do so. 

We shall not decide now as to the effect of the notice given to the 
agent of the landlord after the tenant went into possession. It may be 
that the obligation of the landlord cannot be increased in that way. 

Now, November 5, 191 7, the plaintiff is allowed thirty days in which 
to file an amended statement. Defendant's affidavit of defense raising 
questions of law and the motion for judgment are allowed to stand 
over, and are to be heard at the next argument court. 



McHale v. Cullen, et al. 

Tenants in common — Mortgage held by co-tenant — Judicial sale — Pur- 
chase by son of, co-tenant, 

A mortgage joined in by a husband as owner of an undivided interest 
in land was purchased by his wife, who subsequently, as his sole devisee, suc- 
ceeded to his interest in the land. At sheriff's sale on foreclosure of the 
mortgage the land was purchased by their son. Held, that the sheriff's deed 
vested a good title in the son and completely extinguished the interests of the 
former co-tenants. 

The mere fact that the sheriff's grantee was the son of a tenant in com- 
mon does not warrant the inference that the purchase money paid by him to 
the sheriff was paid for the mother, and inured to the joint benefit of her 
and her co-tenants. 

Ejectment. Trial by Court without a jury. In the Court of Com- 
mon Pleas of Lackawanna County. No. 556, May Term, 1914. 

/. W. McKinncy and A. A. Vosburg, for Plaintiff. 
Cornelius Comegys, for Defendants. 
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Edwards, P. J., November 26, 1917. — From the evidence and plead- 
ings in this case I find the following 

FACTS. 

1. On November 14, 1887, George W. Hess and wife conveyed 
by deed to John McHale and Thomas N. Cullen a certain lot of land, 
situate in the City of Scranton. In the praecipe for the writ of eject- 
ment the lot is described as being thirty-four feet in width on Olive 
street, ninety feet in depth, and improved with a three-story frame 
dwelling house. On the same day the grantees in said deed executed a 
mortgage in favor of George \V. Hess and William Hess, to secure the 
payment of the real sum of $1400, and covering the land above de- 
scribed. On May 7, 1906, George and William Hess assigned the said 
mortgage to Kate E. Cullen. The deed, mortgage and assignment 
were duly recorded. 

2. In January, 19 14, about twenty-six years after the mortgage 
was given and nearly eight years after the assignment to Kate E. Cullen, 
the latter proceeded to collect the balance due on the mortgage, which 
was $472. A scire facias was issued, judgment was obtained, and the 
property described in the mortgage was sold at sheriff sale to William 
T. Cullen for $2,525. This sum was applied, inter alia, to costs, taxes 
and the mortgage debt, and the balance was distributed as follows: 
$910.99 to apply on judgment of Brennan against John McHale, and 
$911, to Kate Cullen. Exceptions to the sheriff's schedule of distribu- 
tion were dismissed. 

3. After Kate E. Cullen had purchased the said mortgage, her 
husband, Thomas N. Cullen, one of the tenants in common, died, and 
the wife became her husband's sole devisee. William T. Cullen, who 
bought the property at sheriff's sale, is the son of Thomas and Kate 
Cullen. 

4. The next step in the history of this transaction is the present 
suit in ejectment, submitted to the court for its determination. The 
plaintiff is John McHale, the tenant in common under the Hess deed. 
Plaintiff's abstract of title refers to the Hess deed only, and that he, 
the plaintiff, claims a one-half undivided interest in the land under the 
Hess deed. Defendants' abstract of title refers (i), to the Hess deed; 
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(2), to the mortgage given to Hess, et al., and the assignment thereof 
to Kate CuUen; (3), to the judgment on the scire facias on the mort- 
gage; (4), to the Brennan judgment against John McHale; and (5), 
to the sheriff's deed to William T. Cullen. 

CONCLUSIONS OF LAW. 

1. The sheriff's sale to William T. Cullen of the land described in 
the writ of ejectment and the acknowledgment and delivery of the 
sheriff's deed vested in the purchaser a good title to the said land, and 
completely extinguished the interests of the defendants in the same. 

2. There is no evidence in the case tending to prove a trust in 
William T. Cullen for the benefit of the plaintiff or of any tenant in 
common, because of the purchase by Cullen of the said property at 
sheriff's sale. 

3. Defendants are entitled to judgment. 

DISCUSSION. 

The form of the pleadings in this case, including the abstracts of 
title presented on each side, would indicate an ejectment brought on a 
legal title, excluding any consideration of the right of the plaintiff to 
recover on equitable grounds. The evidence taken is very brief. In 
chief, on the part of the plaintiff, the praecipe, and the writ of eject- 
ment with the return of service, were offered, together with the Hess 
deed to McHale and Cullen. It was also admitted that the title was 
out of the Commonwealth. Plaintiff then rested. In answer, defend- 
ants offered in evidence the mortgage, the assignment to Kate Cullen, 
the judgment on the set. fa, sur mortgage, and the sheriff's sale and 
deed to William T. Cullen and rested. This made a clear case for 
the defendants. The plaintiff then offered testimony in rebuttal, which 
was objected to by the defense because it was not proper rebuttal and, 
under the pleadings, was immaterial. The objection was sustained. 
At this stage of the case it must have become evident to plaintiff's 
counsel that if he was entitled to a decision in his favor, it would have 
to take the form of a conditional judgment; arid this is the kind of a 
judgment the plaintiff asks for in his fifth request for a conclusion of 
law. But the matter was a part of the plaintiff's case in chief, and. 
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under the pleadings and evidence, it could not strictly be considered 
as rebuttal. 

Notwithstanding the form of the pleadings and the failure to offer 
the testimony referred to as a part of the plaintiff's case in chief, I have 
concluded to dispose of the controversy on its merits, treating the eject- 
ment as an equitable one, and considering the oflfer of testimony as 
made at the proper time. The offer in rebuttal and the objection are 
as follows: 

"The counsel for the plaintiff propose to prove by the witness 
(John McHale) on the stand that he was the one who, when this prop- 
erty was purchased, advanced the money for Thomas N. CuUen to 
make the purchase; and that the witness built the house which stands 
upon it and lived there for some time ; that he knew the mortgage was 
assigned to Kate CuUen, that he was living on the premises at that 
time, and that after she had purchased it he learned that she had pur- 
chased the mortgage, but was not consulted about it at the time; that 
Kate CuUen had often heard mentioned by her husband, Thomas N. 
CuUen, and by the plaintiff, that they owned this property jointly be- 
fore she took an assignment of the mortgage; that the witness con- 
tinued to make payments on this mortgage, and made all the payments 
that were made on it, that is, on the mortgage to the Hesses, with the 
exception of two; that WiUiam T. Cullen, the defendant here, knew 
from the talk which he had heard in the family, before the sheriff sale 
in this case, and in the presence of the witness on the stand, that the 
plaintiff and his father owned this property jointly, each having an 
undivided one-half interest; that he bought it at sheriff sale with this 
knowledge. Further, that at the time when he moved out of the 
house it was at the request of the defendants who asked him to go out 
temporarily until they could make some repairs, and then refused to 
allow him to go in again. 

"By Mr. Comegys: The offer is objected to as not rebuttal, and 
IS immaterial, irrelevant and incompetent. It is not evidence support- 
ing any allegation of the plaintiff's statement, or in accord with the 
plaintiff's abstract of title, and is therefore inadmissable under the 
Acts of 191 1 and 1915. It is generally vague and indefinite, and if an 
offer to show an ouster, was not only plaintiff's case in chief, but it 
fails to specify the time of any alleged ouster, whether it was before of 
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after the sheriff sale or before or after the proceedings to foreclose 
the mortgage. If it supports anything, it supports and tends to support 
an equitable ejectment by establishing some sort of an equitable estate 
in this plaintiff. 

"Judge Vosburg: So far as the date is concerned, that he was 
gotten out of the premises, we will add to the offer that it was before 
the issuance of the scire facias on the mortgage. 

"The Court: I sustain the objection. Exception noted for the 
plaintiff. 

"By Judge Vosburg: We offer to show by the witness on the 
stand that before Kate E. Cullen took the assignment of the Hess mort- 
gage, she was told by the witness in the presence of her husband, that 
he and Thomas N. Cullen each had an undivided one-half interest in 
the land ; also that William T. Cullen, the purchaser at the sheriff sale, 
was told by the witness on the stand before he purchased at the sheriff 
sale, that the witness had a one-half undivided interest in the land. 

"Mr. Comegys : Objected to as immaterial, irrelevant and incom- 
petent. 

"The Court: I will sustain the objection. Exception noted for 
the plaintiff." 

The purpose of the foregoing offer was to prove that John McHale 
was a tenant in common with Thomas Cullen and that Kate Cullen and 
the son William T. Cullen were aware of this fact. There could be 
no question as to this proposition. The Hess deed, which was recorded,* 
showed that the two grantees were tenants in common. When Kate 
Cullen purchased the Hess mortgage, the situation was not changed. 
And when her husband died and she became the sole devisee of his in- 
terest in the property, and proceedings were taken to enforce payment 
of the mortgage debt, the wife simply took the place of her husband as 
tenant in common with McHale. Indeed, when the proceeds of the 
sheriff's sale of the property were distributed Mrs. Cullen took $911, 
one-half of the surplus, as tenant in common. ' And the son, under 
the law, was effected with notice that his mother and McHale were ten- 
ants in common. 

The fundamental weakness in plaintiff's case is that after conced- 
ing the facts above stated, he is forced to rest his case, in the last an- 
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alysis, on an unwarranted presumption. Because William T. Cullen is 
the son of Thomas and Kate Cullen, plaintiff contends that the $2,525 
paid by the son to the sheriff was paid for the mother, and, therefore, 
that John McHale is still a tenant in common with the mother, or 
with the mother and son. The circumstances of such a relationship 
may create a suspicion, and may lead to a further investigation, in any 
given case; but in the absence of proof it cannot be made the basis 
of the inference suggested by the plaintiff. 

plaintiff's requests for conclusions of law and 

THE answers thereto. 

1. That one joint tenant or tenant in common cannot purchase 
or otherwise acquire for his own benefit, an adverse or outstanding 
title or encumbrance against the joint or common estate; but such a 
purchase will enure to the joint benefit of him and his co-tenants. 

Answer. As a proposition of law relating to tenancy in common 
this request is affirmed. 

2. When Kate Cullen, wife of Thomas N. Cullen, purchased the 
mortgage against the real estate owned jointly by her husband and 
John McHale, she was effected with constructive notice of the fact 
that the title then stood in the joint names of Thomas N. Cullen and 
John McHale, by reason of the fact that the deed to them was then of 
record in Lackawanna County ; and William T. Cullen, son of Thomas 
N. Cullen, was effected with like notice when he purchased the property 
at sheriff's sale, upon the foreclosure proceedings instituted by his 
mother, Kate Cullen. 

Answer. Affirmed. 

3. The purchase of the outstanding mortgage against the common 
property, by Kate Cullen, wife of Thomas N. Cullen, one of the joint 
owners; and the purchase of the property at sheriff's sale by W. J- 
Cullen, his son, upon foreclosure proceedings upon the mortgage as- 
signed to Kate Cullen, was not enforced as a matter of law to evade 
the rule that one joint tenant cannot purchase an outstanding lien or 
title affecting the joint or common property for his own benefit. The 
case must be considered as though Thomas N. Cullen had himself pur- 
chased the outstanding mortgage and purchased the property at sheriff's 
sale. 
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Answer. Refused. 

4. In view of the family relation and the presumption arising 
therefrom, and the constructive knowledge with which Kate CuUen and 
William T. CuUen were effected as to the joint or common estate, the 
purchase of the outstanding mortgage by Kate Cullen, and the purchase 
at sheriff's sale by William T. Cullen, must be regarded as an attempt 
to evade the rule of law which would operate upon Thomas N. Cullen 
if he had bought the mortgage and purchased the property at sheriff's 
sale; and it would be a fraud upon the rights of John McHale to 
allow his joint interest to be divested in this manner. 

Answer. Refused. 

5. The judgment in this case should be for the plaintiff f >r a 
one-half undivided interest in the land described in the writ, coadi- 
tioned upon his payment within a time to be fixed by the court, of one- 
half of the money expended in the purchase of the mortgage and the 
costs incident to the foreclosure proceedings and sheriff's sale, with in- 
terest. 

Answer. Refused. 

defendant's requests for findings of fact and 
the answers thereto. 

1. That on November 14, 1887, George W. Hess and wife exe- 
cuted and delivered to John McHale and Thomas N. Cullen, a deed 
for the land described in the writ, dated November 14, 1887, and 
acknowledged November 14, 1887, and duly recorded in the office 
for the recording of deeds in and for Lackawanna County in deed 
book No. 49, page 440, on February 11, 1888. 

Answer. Found as requested. 

2. That the said John McHale and Thomas N. Cullen, to secure 
the unpaid balance of the purchase money, on November 14, 1887, exe- 
cuted and delivered to George W. Hess and William Hess a purchase 
money mortgage dated November 14, 1887, and acknowledged Novem- 
ber 14, 1887, and subsequently recorded in Lackawanna County in 
Mortgage book No. 19, page 408, etc., on the iSth day of February, 
1888, for the sum of fourteen hundred dollars and covering the land 
described in the writ. 
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Answer. Found as requested. 

3. That afterwards the purchase money mortgage was assigned 
by George W. Hess and William Hess to Kate E. Cullen, who later 
in No. 784, January Term, 1914, obtained a judgment, on a writ of 

,' scire facias issued upon said mortgage. 

Answer. Found as requested. 

4. That William T. Cullen, one of the defendants, was the pur- 
' chaser at the sheriff's sale following for the sum of two thousand five 
' hundred and twenty-five dollars, and received a deed, the description 

of which covers the land described in the writ from Benjamin S. 
Phillips, sheriff of Lackawanna County, dated April 3, 1914, acknowl- 
edged April 3, 1914, and recorded in the office for the recording of 
deeds in and for Lackawanna County, in deed book 261, page 320, etc., 
on April 14, 1914. 

Answer. Found as requested. 

f defendant's requests for conclusions of law and 

THE ANSWERS THERETO. 

i 

1. As a matter of law, the learned trial judge is requested to find 
that there is nothing in the relations of the parties to this lawsuit, or in 
the persons interested in the title, from which and out of which any 
equitable estate could arise and vest in John McHale, the plaintiff, and 

j affect in any way the legal title which passed to and vested in William 

I T. Cullen, one of the defendants to this lawsuit. 

Answer. Affirmed. 

2. That the legal title to the land described in the writ is in Wil- 
liam T. Cullen. 

Answer. Affirmed. 

3. That the judgment in the case should be for the defendants. 
Answer. Affirmed. 

DECISION OF THE COURT. 

Now, November 26, 1917, the prothonotary is directed to file the 
foregoing findings of fact and conclusions of law and to give notice 
thereof forthwith to the parties or their attorneys. Exceptions sec, leg. 
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Wymbs v. SiegeL 

Justice's court — Jurisdiction — Bailment — Hiring — Garage keeper — 
Care of automobile — Implied covenant. 

An agreement by a garage keeper to store and care for a motor car when 
not in use by the owner, is a contract of bailment, and, unless otherwise ex- 
pressly provided, there is an implied covenant that the bailee will take rea- 
sonable and proper care' of the property bailed. 

If the car is negligently injured while in the bailor's possession an action 
will lie for the breach of the implied covenant, and whether that action be in 
assumpsit or trespass it is still founded in contract. 

The interference of the bailor to remedy the evil will not release the 
bailee from liability for the consequence of his negligence. 

A Justice of the peace has jurisdiction of a cause of action arising out 
of a contract of bailment. 

Measure of damages — Wages of chauffeur as item of damage. 

Where the plaintiff in such case is an undertaker, and the car was essen- 
tial in his business, the measure of damages is the cost of repairs and the 
ordinary cost of hire of a similar machine for necessary use in the owner's 
business pending the repairs. 

Services of a chauffeur for a car used while the repairs were being 
made will not be allowed as an item of damage, where the owner was com- 
petent to drive the car, and had employed no chauffeur for his own car. 

Rule for new trial. In the Court of Common Pleas of Lacka- 
wanna County. No. 86i, January Term, 1916. 

/. H, Bonner, for Plaintiff. 

Warren, Knapp, O'Malley & Hill, for Defendant. 

Maxwell, P. J., 42nd Jud. Dist., Specially Presiding, January 
17, 1918. — This case was tried before the undersigned, specially presid- 
ing, and a jury, and resulted in a verdict in favor of the plaintiff for 
two hundred and sixty-four dollars and forty-one cents. A rule was 
granted on the plaintiff to show cause why the verdict of the jury 
should not be set aside and a new trial granted. Same day, reasons 
in support of said rule were filed by leave of court. 
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This case was commenced before an aldennan, and came into court 
by appeal. There are two principal questions raised by the defendant : 
(a) jurisdiction of the alderman, and (b) the measure of damages. 

As to the jurisdiction of the alderman : 

The plaintiff contracted with the defendant to store and care for 
his automobile in the defendant's garage when not in use by the plain* 
tiff, and for which the plaintiff was to pay the defendant a stipulated 
price or compensation. 

Under the facts, the benefits and advantages in this transaction 
to the parties were mutual and reciprocal. Under the contract of bail- 
ment in this case, between these parties, the defendant was held re- 
sponsible for ordinary diligence and care and common prudence in 
the care and preservation of the property bailed. 

In the case of Phillips International Text Book Company, 26 Super. 
Ct, 231, it was held as follows (quoting the syllabus of the case) : 
"In every contract of hiring there is, in the absence of an express pro- 
vision otherwise, an implied covenant that the bailee will take reason- 
able and proper care of the property which is the subject of the bail- 
ment. In case the property is negligently injured an action will lie 
for the breach of the implied covenant, and whether that action be in 
assumpsit or trespass it is still founded in contract." 

We think the foregoing case expresses the law applicable to the dispute 
in this case on the question of jurisdiction. The defendant was bound 
to take reasonable and proper care of the property, and in case the 
property was negligently injured while in his possession, an action would 
h*e by the plaintiff for the breach of his implied covenant, and it would 
therefore be founded in contract, and the alderman, certainly, in a case 
of that kind, would have jurisdiction. "A bailment is founded upon 
contract, express or implied, and all questions arising out of it are with- 
in the jurisdiction of a justice of the peace under the Act of 1810. If 
injury happen to property in the hands of a bailee, the interference of 
the bailor to remedy the evil will not release the bailee from liability 
for the consequence of his negligence." Todd v. Figley, 7 Watts, 542. 
"A justice of the peace has jurisdiction of a cause of action arising out 
of a contract of bailment." McCahan v. Hirst, 7 Watts, 175. 
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Without quoting from other cases, we call attention, however, to 
the following cases, which, we think, in addition to those above referred 
to, sustain the jurisdiction: Gingrich v. Sheaf fer, i6 Super. Ct., 299; 
Murphy v. Thall, 17 Super. Ct., 500: Brannan v. Haldeman, 35 Super. 
Ct., 286; Cook V. Haggerty, 36 Pa., 67; Livingston v. Cox, 6 Pa., 360; 
Hunt V. Wynn, 6 Watts, 47. 

As to the question of damages : 

"In an action ex contractu the damages for a breach are such 
as may fairly be supposed to have entered into the contemplation of the 
parties, or such as might, according to the ordinary course of things to 
be expected to follow the violation of the agreement." Billmeyer v. 
Wagner, 91 Pa., 92; Hutchinson v. Snider, 137 Pa., i. 

The defendant, on January 15th, 1918, at the time of submitting 
his brief of argument on rule for a new trial, submitted additional rea- 
sons, and had asked the court to permit the same to be filed of record. 
While it seems rather late to file additional reasons, yet we are in- 
clined to permit this, in this case, for as we view the additional reasons, 
they raise the same questions that are raised by the original reasons filed, 
but are a little more specific. 

The plaintiff in this case was an undertaker, and the automobile in 
controversy in this case was used by him and was necessary and essen- 
tial in his business as an undertaker. After the machine was injured 
and crippled by the employe of the defendant, it was necessary for the 
plaintiflf to hire other machines for his use as an undertaker, in his 
business, until such time as the machine was repaired. 

The principal question urged by counsel for the defendant in his 
brief on rule for a new trial is, that the court erred in its instruction to 
the jury on the question of the measure of damages. We, in substance, 
said to the jury on this branch of the case, as follows: 

"In case you find for the plaintiff you will come to the question of 
the measure of damages. In a case of this kind, as we view it, the 
plaintiff would be entitled to recover the damages to his machine and 
for the loss of the reasonable use of it during the time that he waj de- 
prived of that reasonable use. The plaintiff has testified on the stand, 
and it is uncontradicted in the case, that he could not go out into this 
'"itv and hire a car. I think he testified that he ran his own car so that 
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he was capable, undoubtedly, of running a car himself, and did run his 
own car. You will recall we put that question to him ourselves, whether 
he could not go out in the city here and hire a car during the time he 
was deprived of the use of his own, and he said he could not. That 
evidence is uncontradicted; there is no evidence on the part of the de- 
fendant that he could. Yet, we come back to this proposition, the mea«?- 
ure of damages is the loss of the reasonable use of his machine. Now, 
what does that mean? Does that mean that, under the circumstances 
and the situation here in the city at the time, he was obliged to go out 
and hire another machine and a chauffeur to run it? He didn't use a 
chauffeur in running his own; he ran it himself. While he is hiring 
these other machines a chauffeur goes with them, and he said he could 
not hire one without it. Possibly we may be mistaken, but we are go- 
ing to assume the responsibility of saying to you this, under the circum- 
stances of this case : that we think even although that may be true, the 
fact of a chauffeur going out with the machine that he hired would be 
a remote result and would not necessarily and naturally follow from 
the loss of his own machine. You are intelligent men and men of good 
judgment, and I have no doubt you can get at that in a fair, businesslike 
way, and if you reach the point of giving the plaintiff a verdict under 
this testimony, that so far as the damages are concerned you will allow 
him whatever in your judginent you find to be the reasonable loss of 
- the use of his machine, together with any expenses necessary for him in 
putting his niachine back in commission as good as it was." 

After instructing the jury further, as to the items for express 
charges, and the box to ship the motor in, we further said to them : 

"So you get back to the principal item, the amount paid out for 
the use of an automobile to conduct his business until he had his ma- 
chine in repair. We are not going to say to you that you cannot allow 
the full amount that he paid, but we say to you this : that if that amount 
includes the time and service of the chauffeur, it appears to us that it 
ought not to be allowed, and we so say to you that it would be too re- 
mote, too unnecessary ; that it would not naturally follow. I simoly want 
to illustrate my idea about that : if I take my horse over here to a livery 
stable to board, and something happens to the horse while in that man's 
care, which, of course, he is at fault for ; assuming that, and while my 
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horse is getting well 1 go out and hire another horse, and I can't hire 
another horse unless I hire a driver, and I take the driver along; it 
seems to me, the view we take of it, that all I could legitimately charge 
that livery stable man, and all the damages that would naturally follow 
from the breach of his contract, w^ould be what I w^ould have to pay out 
to hire another horse to take the place of my own, in order to put me 
back exactly as I w^as before the injury; not better, but exactly to re- 
place the damages. In other words, the damage here is compensation. 
That is the true measure of damages — compensation. This plaintiff, if 
he is aUowed anything, should be compensated for his loss — no more, 
no less — together with interest upon that amount from the time that 
he paid out these various amounts." 

The items of damages presented by the plaintiff in the trial of 
this case, were as follows: 

To bill of \Mlliam Tobin for hire of automobile.-. $ 25.00 

To bill of F. J. Yando for hire of automobile' 30.00 

To bill of John Connell 145.00 

To bill of Hanley & Meehan for repairs on plaintif f^s car 42.90 

To bill of Hanley & Meehan for repairs on plaintiff's car 1.20 
To bill of Nay Aug Lumber Company for making box to 

ship motor in to Detroit 4.50 

To express paid to Detroit and return on motor 50.00 

It will therefore be seen, from the foregoing items, that the total 
amount claimed as paid out for hiring of other automobiles w^hile the 
plaintiff was deprived of his machine was $200.00. Under the in- 
structions of the court the jury was directed to eliminate from these 
bills whatever, in their judgment, would cover the costs of a driver or 
chauffeur, and this they did in a very liberal way, as we view the ver- 
dict. 

The verdict of the jury was in favor of the plaintiff, for $264.41. 
The repairs to the machine, boxing and express charges amounted to 
$98.60. It will therefore be seen that the jury allowed, outside of the 
repairs, for hire of automobiles, approximately $127.40. Adding the 
two items: 
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The amount paid out for repairs $ 98.60 

And allowing for an amount paid out for hiring automo- 
biles at 127.40 

Would amount to .' $226.00 

Allowing 2 years and 10 months interest on this amount 38.42 

Would make the amount $264.42 

It will therefore be seen that this makes up the amount of the ver- 
dict, plus one cent. It will therefore be seen from the foregoing fig- 
ures, that the jury deducted from the bill presented by the plaintiff, for 
the hiring of automobiles, tp cover the wages of the chauffeur, $72.60 
which in our judgment was all that should have been deducted on this 
account. 

The evidence disclosed that the machine owned by the plaintiff 
was a "Hudson machine.'' The defendant complains that the evidence 
does not show that the machines hired were "Hudsbns," or similar 
machines. This is true, but it is too technical. The automobiles kept 
in garages for hire are usually the Ford cars, or generally, cars of no 
better make than the Hudson. We assume that the plaintiff hired the 
ordinary cars kept for such purposes, and if not the defendant could 
have easily shown, upon cross-examination of the plaintiff, the kind 
and character of the cars furnished him by the different parties, as 
their names appeared in the bills and receipts produced by the plain- 
tiflf on the trial. This branch of the case was left by the defendant on 
the evidence of the plaintiff. 

Counsel for the defendant, for the first time, on the argument of 
the rule for a new trial, also calls attention to the fact that the hiring 
of these machines necessarily included some expense for gasoline, and 
for wear and tear of the machines. These matters were not called to 
our attention on the trial of the case by the defendant, and possiblv this 
ic true, but, at the same time, we think the amount the jury allowed for 
the hire of the machines is not excessive, under the testimony, for the 
reason that the plaintiff testified on the trial of the case that he was 
unable to hire, in the city of Scranton, an automobile, without taking a 
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driver with him. We questioned this fact on the trial of the case, 
and the matter was prominently brought to the attention of the de- 
fendant in the trial, and there was no evidence offered on the part of 
the defendant to contradict this statement of the plaintiff, that it was 
impossible to hire an automobile without a driver. At the same time, we 
instructed the jury not to allow the plaintiff for the use of a driver, 
and restricted the plaintiff's recovery to what would be a fair -price for 
use or hire of a machine without a driver for his actual business engage- 
ments, during the time that he was deprived of the use of his own ma- 
chine ; and the fact that we restricted the recovery for the use of business 
engagements, and taking the charge as a whole, in connection with the 
verdict, we think that it was as favorable to the defendant as he has a 
right to expect. 

We think the true measure of damages in the case at bar was the 
cost of repairs to the plaintiff's machine, together with the ordinary 
hire of 3uch or similar machines for necessary use in the plaintiff's 
business during the time that his machine was being repaired. In other 
words, compensation. We think this is supported by the following 
cases: Brown v. Foster, et al., ^i Pa.. 16.;; Erie City Iron Works v. 
Barber & Co., 102 Pa., 156. 

The other reasons assigned do not require any special discussion. 

And now, to wit: January i/th, 1918, the reasons filed are dis- 
missed, and the rule granted March 27th, 1917, to show cause why a 
new trial shall not be granted is hereby discharged, and the Prothonotary 
is hereby directed to enter judgment on the verdict of the jury in this 
case in favor of the plaintiff and against the defendant for the amount 
of the verdict, interests and costs, upon payment of the usual jury fee. 
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Vinkelstein, et al. v. Miller, et al. 
Equity — Easement — Restoration of soil — Compensation for restoring. 

Equity has jurisdiction of a bill to enjoin the disturbance of a private 
easement of way, and of the damages incidental thereto. 

Though the act of disturbance involves a marked change of grade, 
restoration will not be ordered where plaintiff had stood by without objection 
until after the excavation had been completed; but such relief will be denied 
without prejudice to any claim which plaintiff may have for damages recov- 
erable at law. 

Long user by the parties may operate to extend the limits of such 
way beyond the measurement called for in the deed by which it was created. 

Bill and answer; et issue. Decree nisi. In the Court of Common 
Pleas of Lackawanna County. No. 8, November Term, 19 16. In Equity. 

Warren, Knapp, O'Malley & Hill, for Plaintiffs. 
H. S, Akvorth, for Defendants. 

Newcomb, J., May 21, 1917. — The injury alleged is the disturbance 
of a private easement of way which plaintiflfs have in and upon premises 
of defendants. Coupled with a claim for incidental damages, specific 
relief is asked for by injunction, both prohibitory to restrain further in- 
terference with plaintiffs' rights and also mandatory to enforce restora- 
tion of the physical conditions on the ground so far as they have been 
altered by defendants. 

From the pleadings, evidence, arguments of counsel and personal 
inspection of the premises, I find the following 

CONCLUSIONS OF FACT. 

I. — The parties own adjoining lots on West Market Street, this 
city, each extending northerly upwards of two hundred feet in depth to 
School Street. The latter runs over a bluflf so that at the rear the lots 
rise at a steep grade. The chief improvements are at the front, where 
the elevation conforms to Market Street, but each has a barn toward 
the rear. These stand side by side at the division line, almost in con- 
tact, and at considerable elevation as compared with the front. 
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2. — At all times with which the case is concerned the premises have 
teen improved with business places fronting on Market Street, which 
have been rebuilt in later years. At an early day the whole thing was 
owned by Edmund Pearce as a single parcel and so continued down to 
1865. These improvements had at all times been separated by an area 
twelve to fifteen feet wide serving for access to the rear of a meat market 
on the easterly, and to the barn on the westerly side of what afterwards 
became the division line between the two. The barn now on the 'east- 
erly side of the line is of later date. 

3. — In a sense the easement in question may be said to have had its 
origin in that user ; though there was no occasion to provide for a right 
of way until there was a change of title. That occurred in 1865, when 
the parcel to the west of the meat market was aliened to one Morris 
by deed duly recorded. This contained a stipulation as follows : 

"And it is hereby agreed that an alley on the east side of said lot 
nine feet in width and extending back sixty-seven feet from the front of 
the building shall be kept open and used in common by the owners of the 
lot hereby conveyed and the lot adjoining on the east, it being vmder- 
stood that the east boundary of the lot hereby conveyed ranges with 
the eaves of the meat market and barn." 

4. — It is not disputed that an easement of way was thus created 
for the benefit of the easterly, or meat market property; that it runs 
with the land ; that it has been kept alive from that time ever since ; and 
that defendants, who succeeded in title to the Morris as next hereinafter 
recited, took it subject to that servitude. The dispute is one of location 
growing out of changes in character of the improvements. The former 
frames have been replaced by brick buildings as stated below. 

5. — After several mesne conveyances the respective titles of the 
present parties attached in 1905, when plaintiffs succeeded to the meat 
market parcel on the east, and the defendants to the Morris on the west. 
There was no mention of the easement either in plaintiflfs' deed or else- 
where in line of that specific title. They first learned of the provision 
for it in the Morris deed, and some of the later transfers of that parcel 
upon examination by counsel occasioned by this controversy. But the 
passage way was open and apparent on the ground, as it had been for 
more than a generation, and they continued to use it as their predeces- 
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sors had done, without let or hindrance, as the necessary means of 
access to the rear of their business place and to the barn which had in 
the meantime been built. 

6. — The brick buildings now on the respective premises were put 
up by the present owners. That of plaintiffs, built some years ago, is 
on the old foundation though considerably deeper. The extension in 
front is approximately five feet. It is flat roofed and without eaves. 
At the depth of fifty-five feet the westerly wall makes an angle toward 
the east so that the building is four feet narrower at the rear than in 
front. That is to say: it is fourteen feet wide to the depth of fifty-five 
feet ; the total depth is seventy-five feet ; and the west wall recedes four 
feet in making the rest of the distance. The angle falls somewhat short 
of the depth of the old market, of which the main building covered 
forty-tw^o, and an annex eleven feet. Allowing for the difference of 
five feet in front, the angle would be about three feet short of the fur- 
ther corner of the annex. As compared with its predecessor, defendants' 
building at its southeasterly corner, next to the alley, stands six feet 
nine inches nearer the street. 

7. — The over-hang of the eaves of the meat market was fourteen 
inches. This would carry the lot line that distance to the westerly of the 
old foundation. A line parallel with and fourteen inches west of the 
foundation at the front and ranging with the eaves of defendants' barn 
would give to the parties the full width called for by their title papers — 
in case of defendants' somewhat more. That is not all; it conforms to 
a survey based upon the undisputed westerly boundary of defendants' 
lot, and is easily reconcilable with all the surveys and other evidence of 
location on both sides. It is accordingly found to be the division line 
and the easterly boundary of the right of way. 

8. — The alley, having a uniform width of nine feet, would there- 
fore extend seventy-three and three- fourths feet from the front corner 
of defendants' present building, or sixty-seven feet from a perpendicular, 
intersecting the lot line, taken from a point six and three-quarters feet 
back of that corner. This location corresponds with a significant fact 
on the ground. It carries the driveway to within about two feet of the 
end of a low wall formerly extending from the corner of defendants' 
barn about fifteen feet along their side of the line. This had been built 
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many years ago by defendants' immediate predecessor in title as a re- 
taining wall to maintain the driveway into his barn because the surface 
pitches somewhat to the easterly. But it served to define the limits of 
the alley in that direction. The end of the wall was buttressed with a 
heavy stone to protect it against injury by wagons going in and out to 
and from the rear of the meat market premises. This construction re- 
mained there until a .late date, and served to govern the course of the 
travel having occasion to exercise plaintiffs' right of way for more than 
twenty-one years continuously before the present dispute arose. 

9. — Plaintiffs have now been deprived of access to the rear of their 
lot by defendants' act complained of. What they did was to excavate 
the entire area between the buildings to make it conform to the ground 
plan of their own, as reconstructed in April, 19 16. Beginning at the front 
the excavation was slight, but by reason of the natural grade it increased 
as it proceeded toward the rear so that at the distance of approximately 
seventy-five feet it amounted to upwards of six feet, and there ter- 
minated in an abrupt embankment impassable by wagon at the point 
where plaintiffs must turn in and out to get to the rear of their store. 
Thus an area fourteen inches wide within their own boundary was in- 
volved in the excavation ; their sewer pipe was exposed and broken ; 
and a side entrance toward the rear for the use of their second floor 
tenant was left four or five feet above the ground and so rendered 
useless. 

10. — It is claimed the work was done by plaintiffs' consent; but I 
can only find that defendants' proposal was that the alley be paved at 
their joint expense, to which plaintiffs assented. True, the excavation 
proceeded without protest on their part; but it was completed while 
they were still at a loss to know what, if anything, they could do inas- 
much as they were not then aware of the provision by Pearce, the com- 
mon source of title, for their right of way. 

II. — By reason of the angle in the westerly wall there was ample 
room for plaintiffs to drive in and out within the limits of the right of 
way as it had come to be defined on the ground by uninterrupted and 
unquestioned user for more than twenty-one years, as stated above. 
That user did not over-reach the limit called for by the Morris deed 
more than two feet at the utmost. In order to restore the use and 
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enjoyment of their easement, one of two things will have to be done; 
either the soil will have to be restored or the embankment along their 
line reduced by grading. The latter was attempted by plaintiffs, but 
was interfered with and stopped by defendants. For reasons herein- 
after stated the cost of complete restoration has not been considered. 

12. — The cost of the necessary grading to enable plaintiffs to drive 
in and out, together with filling to restore the use of the side entrance, 
would not be less than one hundred dollars. The cost of repairing and 
relaying the sewer pipe does not appear. That the injury complained 
of has occasioned some loss of rentals appears, but the amount does 
not. There is a claim for permanent injury by depreciation in value of 
plaintiffs' property, but for reasons hereinafter stated no attempt has 
been made to ascertain the amount. 

The facts are- believed to warrant the following 

CONCLUSIONS OF LAW. 

I. — The "front of the building" designated in the Morris deed as 
the beginning of the alley refers to the building then on the lot thereby 
conveyed. 

2. — As defined by the present building front, the alley must be 
given a depth of seventy-three feet nine inches; but by the long con- 
tinued usage of the parties in interest its length has come to be defined by 
the location of the former retaining wall above described, which ter- 
minated approximately fifteen feet southerly from the corner of de- 
fendants' barn. So far as that may exceed the length calfed for in the 
deed, the user by plaintiffs and their predecessors in title had ripened 
into a right before the inception of this dispute. 

3. — The defendants' act complained of was a trespass on plaintiffs' 
land in so far as it affected the area between their building and the lot 
line; and also a disturbance of their right of way in the area of nine 
feet next westerly from the line, to the free and undisturbed use and en- 
joyment whereof they are entitled. 

4. — But the excavation having gone on without protest, restoration 
of the soil at the hands of defendants ought not now to be ordered. 
For redress in that behalf plaintiffs should be relegated t6 their action 
at law. They are, however, entitled to specific relief, substantially as 
follows : 
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5- — Defendants, by themselves and all other persons acting at their 
instance or by and under their authority, should be enjoined against (a) 
further obstruction of the alley or interference with its free use and 
enjoyment by and on part of plaintiffs as a private way to and from 
the rear of their lot; (b) any interference with plaintiffs, their servants, 
agents or contractors, in and about such re-filling as may be necessary 
to restore the use of the side entrance to their building, and also in and 
about the grading necessary to reduce the embankment at their lot line 
in rear of their store in order to remove that obstruction to the use of 
their right of way. 

6. — To reimburse plaintiffs for the probable cost of these repairs 
defendants should pay them as damages pro tanto the sum of one hun- 
dred dollars. 

7. — Such repairs being not only practicable, but effective as a 
measure of relief against the continuance of the injury, the claim of 
permanent loss by depreciation in value of plaintiffs* property becomes 
doubtful, and therefore ought not to be considered at this time. 

8. — Defendants should pay the costs. 

The requests of the parties for specific conclusions, so far as not 
covered by the foregoing, are disposed of as follows : 

First. Plaintiffs' Requests for Findings of Fact: 

14. — There is a space of 7 feet 10 inches between the rear easterly 
corner of said 67-foot alley and the westerly wall of plaintiffs' building 
at a point opposite the end of said alley. 

A. It is so found. 

15. — If it be found as a fact that there was for many years a stone 
wall extending 15 feet out towards West Market street from the east- 
erly front corner of the barn located on the rear of defendants' lot, then 
it is also found as a fact that the distance between the front end of said 
wall, to wit, a large stone marking the end of the wall and the side ot 
plaintiffs' building is not less than 8 feet. 

A. The distance between the stone, or its former location, and 
the plaintiffs' building is found as requested. 

16. — The plaintiffs and their predecessors in title for a period of 
some thirty-five years have used the alley in question continuously and 
openly in connection with the use of their property for purposes of ac- 
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cess to their barn situate in the rear of their lot and for access to the side 
of their present store building. 

A. It is so found with the qualification that so far as concerns the 
present building the access referred to has been had only since it was 
built, some seven or eight years ago. 

17. — In addition to the use of the 67-foot alley the plaintiffs and 
their predecessors in title have for a period of upwards of twenty-one 
years prior to the ist of April, 1916, used openly; continuously and 
under a claim of right, a small parcel of ground directly in the rear of 
the 67-foot alley referred to in the deed of Edmund Pearce to Elias 
Morris for the purpose of driving into their barn situate on the rear of 
their lot. 

A. It is so found. The "small parcel" so used forms a quasi 
extension of possibly two feet between the end of the 67 feet and the 
end of the retaining wall described in the 8th general conclusion above. 

Second. Defendants' Requests for Findings of Fact: 

2. — The alley measured from the front line of the present build- 
ing would extend in depth seventy-two feet, the present building line 
being five feet southeasterly from the front of the building at the date 
of the Edmund Pierce deed. 

A. It is not so found. The fact would be as requested if the 
place of beginning was the front of the building on plaintiffs* lot. But 
I have felt compelled to hold as matter of law that the building on the 
Morris lot was the one referred to in the deed which was 6% feet back 
of the present front. 

3. — The plaintiffs erected a brick building along the easterly side of 
the said alley covering the entire frontage of their lot and extending 
along the said alley to a depth of seventy-five feet. 

A. It is not so found. The depth is correctly stated ; but there is 
a margin of fourteen inches to the westerly not covered by the building. 

4. — That the rear of plaintiffs' building extends in depth to the rear 
line of the alley as reserved in deed of Edmund Pierce. 

A. It is so found though the width of fourteen feet is maintained 
only to the depth of fifty-five feet, or what would have been fifty feet 
as conditions were when the right of way was created. 

5. — That Charles Lowry, defendants' grantor, had a stone retaining 
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wall built from the corner of defendants barn southeastward along the 
easterly side of the alley fifteen feet. 

A. It is so found. 

6. — ^That the wall was two feet six inches in height at the bam 
tapering six inches in height to a large cobble stone fifteen feet from the 
barn and was there later than 1905. 

A. It is so found. 

8. — That the plaintiffs and their predecessors in title did not use 
a portion of. defendants' lot at the rear end of said alley to the depth of 
fifteen feet and a width of nine feet for the purpose of passing over the 
same on foot and with teams, and the plaintiffs and their predecessors 
in title have not been in open, continuous, adverse, hostile and uninter- 
rupted use of the said land for twenty-one years prior to April ist, 
1916. 

A. As this is understood it is declined as irrelevant. There is no 
claim for any user to that extent. 

9. — That the plaintiffs' property is not damaged by the excavation 
of the alley by the defendants. 

A. It is not so found. No doubt the profitable and convenient use 
and enjoyment of plaintiflfs' property has been damaged, but there has 
been no attempt to ascertain the amount in dollars and cents. 

Defendants' Requests for Legal Conclusions: 

I. — The plaintiffs have not acquired a right by twenty-one years 
adverse possession of the use of fifteen feet in the rear of the said alley 
constituting an extension thereof as set forth in the eighth paragraph of 
plaintiffs' bill. 

A. This is declined as irrelevant. No claim is made of such ex- 
tension by user. 

2. — That the excavation of the said alley to the grade of the side- 
walk on West Market Street has resulted to no damage to the plaintiffs. 
A. Refused. 

3. — ^That the plaintiffs are estopped by reason of their not object- 
ing to the work as it progressed from having a decree directing the de- 
fendants to restore the said alley to its condition prior to April ist, 19 16. 
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A. This is neither affirmed nor denied. The case doesn't call for 
determination of the question of estoppel. It is enough to say that 
affirmative relief by mandatory injunction is peculiarly one of equitable 
discretion ; and the absence of protest is a valid reason for the refusal 
to exercise that discretion in this instance. 

OPINION. 

The cast is believed to be free from special difficulty, though it has 
remained undisposed of for some months in the hope that an amicable 
settlement might be brought about as suggested at the cbse of the trial ; 
but that has eventually failed. The issue involves nothing more than 
familiar and well understood principles, and calls for no particular dis- 
cussion. It may be plaintiffs feel more concerned in having their rights 
defined than in the recovery of damages. For one cannot resist the im- 
pression than in the convenient and comfortable use and enjoyment of 
their property the right of way is no small factor ; and that the depriva- 
tin thereof would make itself felt substantially. While there was some 
evidence, of a loss in rentals for part of their building, it was too in- 
definite to support a finding of any substantial sum. More stress was 
laid on -the demand for restoration. But it must be borne in mind that 
the power to issue a mandatory injunction is always exercised with 
caution, even though the injury result from the violation of a clear and 
unquestionable legal right. One fact to which weight will be given in 
such case is plaintiffs' laches in st'knding mute until after the work has 
been completed.: Freseman v. Purvis, 51 Pa. 506. That is what 
happened here and it can avail nothing to say it was due to plaintiffs' 
ignorance of their legal rights for want of knowledge of the Morris 
deed. Another thing to be considered is the existence of a remedy at 
law and its adequacy. One can see no reason why such remedy would 
not yield full compensation here ; and the refusal of mandatory relief is 
without prejudice in that behalf. It follows that the question of cost of 
restoration may be disregarded at this time. 

True, if there were no practical means of restoring access to plain- 
tiffs' property at the rear, the fact of permanent injury would be self- 
evident. But removal of the construction formed by the present em- 
bankment is entirely feasible, and that will open the driveway. Granting 
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that as it now stands, a depreciation in value is both apparent and capable 
of fair estimate upon the evidence in hand, yet what, if anything, it will 
be after the obstruction shall have been removed by suitable grading must 
now be a matter of conjecture, and any attempt to assess damages on 
that score would at this time be merely anticipatory and speculative. 
What plaintiffs need is access to their property. What they are entitled 
to is the means of access, as nearly as may be, of which they have been 
deprived by the act complained of. That is what the decree to be 
entered is intended to secure. The permanent injury, if any, must de- 
pend upon the effect of that measure of relief, and may be hereafter dealt 
with, if need be, on the law side of the court. 

Let a decree nisi be entered in accordance with the 5th, 6th and 8th 
general Conclusions of Law; exceptions, if any, sec. reg, 

EXCEPTIONS TO DECREE NISI. 

Newcomb, J., November 19, 1917. — The single exception 
in the case is taken by defendants and goes to a conclu- 
sion of fact, viz., the seventh, which determines the lot line be- 
tween the parties to be fourteen inches to the westerly of the west wall 
of the present brick building on plaintiffs' lot. That is due to the fact 
that the wall rises vertically from the old foundation upon which its 
predecessor stood, and that was a frame building with gable toward the 
street and overhanging eaves at the sides. Had there been nothing in 
the title papers of either party on the subject, that feature of the old 
building would have to be considered in a suit of this character. But 
while nothing is found in any deed for plaintiffs' parcel except the 
fact that it adjoins defendants on the west, there is something in de- 
fendants' papers. It there appears that the line of the eaves on the old 
building referred to was called for as the easterly boundary of the ad- 
joining lot when Pearce, the common source of title, severed the two par- 
cels. Defendants could not show their own title without showing that 
fact. Hence, that monument if in existence would be undisputable ; 
and the proof of its former location was undisputed. It was proved 
without objection or contest of any kind. The finding thereon based is 
not now questioned for want of adequate evidence. It is challenged as 
at variance with the description of plaintiffs' improvements as set out 
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in the fourth paragraph of the bill to the effect that the entire front of 
their two contiguous lots is now occupied by their store buildings. 

If it be supposed that on a question of boundary as defined by deed, 
such averment commits the plaintiffs at any and all events to the proposi- 
tion that it cannot be located outside of the westerly wall of the building, 
the supposition is erroneous. The nature of the issue would make the 
theory untenable on any ground except, possibly, that of estoppel, which 
can only arise where the adversary has been misled to his own prejudice 
by an averment upon the truth of which he has a right to rely ; and that 
is not pretended to be the case here. 

The only uncertainty in the premises was that of the distance to 
which the eaves projected, which the contractor, who had taken it down, 
said depended upon the pitch of the roof and could have been anywhere 
from fourteen to eighteen inches. The minimum figure was adopted as 
it aligned best with the eaves on another existing building, called for in 
the same deed as a like monument, and thus defined a line which was 
not only consistent with the deeds on both sides, but with the surveys 
in evidence. 

It is believed the exception merits no further discussion. It is to 
be regretted that the suggestion of an amicable settlement of the con- 
troversy proved to be unavailing ; but the parties are the judges of that. 

The exception is dismissed. Let a formal decree be submitted by 
counsel sec. reg. 



Brownstein v. Schoenfeld. 

Practice — Affidavit of defense raising questions of lazv only. 

The provision of the Practice Act of 1915 allowing defendants in affida- 
vits of defense to raise any question of law without answering the averment 
of fact in the statement, does not contemplate extremely technical questions 
tending only to delay the trial of a cause upon its merits. 

Affidavit of defense raising questions of law only. In the Court 
of Common Pleas of Lackawanna County. No. 631, May Term, 191 7. 

L. P, Stark, for Plaintiff. 
R. L. Levy, for Defendant. 
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Edwards, P. J., November 5, 1917. — The legislative motive under- 
lying the enactment of the Practice Act of 191 5 was the simplification 
of the rules of procedure governing actions of assumpsit and trespass. 
In sc«iie particulars that purpose has been accomplished. In others it 
has not. In abolishing the practice of interposing a demurrer to plain- 
tiff's statement, it allows the defendant to file an affidavit of defense 
raising any question of law, "without answering the averments of fact 
in the statement of claim." Whatever merit there may be in this new 
method of attacking a statement, the experience of our court has been 
that it tends to delay the trial of a case upon its merits. On each of 
our argument lists, we find a dozen or more cases wherein the state- 
ments of claim are demurred to by means of an affidavit. Astute coun- 
sel examine the statements with microscopic minuteness, and numerous 
objections follow. The case now under consideration is in point 'on the 
question of delay. The case involves a claim of $258, for merchandise 
sold and delivered to defendant. Judgment was rendered by the alder- 
man on March 5, 191 7, defendant being in default. y\n appeal was filed 
in the common pleas on April 23, 1917. May 15, plaintiff filed a 
statement; and, in the same month defendant, by affidavit, raised the 
question of law that the statement of claim was not properly verified. 
The point was well taken. The plaintiff then filed an amended state- 
ment ; and on July 23, the defendant interposed another affidavit rais- 
ing the question of law that there was no certificate appended showing 
that the notary public before whom the statement was sworn to was 
authorized under the laws of the State of New York to administer oaths. 
And this is the affidavit which is now before us. 

Whatever merit there might be in the extremely technical question 
as to the authority of a notary public in New York State to administer 
oaths, we are of the opinion that it is about time for the defendant to 
meet the plaintiff's claim on its merits. The proper administration of 
justice by the courts requires that all litigants should have their cases 
finally disposed of without the interposition of dilatory motions of a too 
technical character. 

The affidavit raising questions of law in this case is overruled, and 
the defendant is allowed fifteen days to file a further affidavit of de- 
fense. 
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Commonwtalth ex raL Dist Aity. v. Zalewski. 

Statutes — Construction — Borough coundhnan — Oath of office — Oath 
taken before notary public — Act May 14, 1915 — Act August 
14, 1864. 

Tlie provisioa of the Act of May 14, 1915, P. L. 891, that the oath of of fice 
of a korosch eouBcllnian ^^ay be tatoen" before a Judge or Jvetlce of the 
peace, or the burgess, is not restrictive, and the title of such officer will not be 
Invalidated because the oath was administered by a notary public. 

The Act of August 14, 1864, P. L. 962, empowers notaries pubHc to take 
affidavits as fully to all intents and purposes «s Judges ef tlhB ooiu^rt of ooa- 
men pleas or justices of the peace. 

Demurrer to answer of respondent and joinder in demurrer. In 
the Court of Common Pleas of Lackawanna County. No. 320, January 
Term, 1918. 

A. A, Vosbnrg, for Commonwealth. / 

R. W. Rymer, for Defendant. 

Edwards^ P. J., Jantiary 28, 191 8. — The suggestion on the part of 
the Commonwealth set forth in general terms that the respondent unlaw- 
fully claimed title, etc., to the office of councilman of Dickson City Bor- 
ough, and called upon him to show cause why he claimed title to said 
oflfice. A motion was made to quash the writ of quo warranto on the 
ground that the suggestion did not set forth any specific ground of for- 
feiture. The motion was denied, and the respondent was directed to 
answer. The answer was filed, the Commonwealth demurred to the 
answer, and the respondent joined issue on the demurrer. 

There is only one question involved in the consideration of this case ; 
and that question is of somewhat technical character. It appears from 
the answer that the respondent subscribed to his oath of office before a 
notary public. He took the oath "before entering upon the duties of his 
office/* Counsel for the Commonwealth contend that the respondent 
has not been legally sworn, and, therefore, that he ought to be ousted 
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from the office of councilman. Our attention is called to the -Act of 
May 14, 1915, P. L. at page 391, Article i, Section 2 of Chapter VII, 
which reads as follows : "Before entering upon the duties of their office 
the councilmen shall take and subscribe an oath or affirmation to support 
the Constitution of the United States and of the Commonwealth of 
Pennsylvania, and to perform the duties of their office with fidelity. 
The oath or affirmation may be taken before any judge or justice of the 
peace of the county, or before the burgess of the borough, when he has 
(jualified, and shall be entered upon or filed among the records of the 
borough.'' 

The foregoing provision is to be found in the law regulating the 
incorporation and government of boroughs. 

The present inquiry naturally leads to the consideration of the 
powers of xiotaries public in regard to the administration of oaths and 
the taking of affidavits. The Act of August 14, 1864, P. L. 962, pro- 
vides, inter alia, as follows : "Each notary public of this commonwealth 
shall have power to take depositions and affidavits, etc., * * * j^g 
fully to all intents and purposes whatsoever as any judge of the supreme 
court, or president or associate judge of any of the courts of common 
pleas, or any alderman, or justice of the peace within this common- 
wealth ; the fees to be received by said notaries public shall be the same 
as are now allowed by law to aldermen and justices of the peace for 
similar services." 

In view of the permissive character of the words used in the Act of 
1915, viz., that the oath or affirmation "may be taken" before any judge 
or justice of the peace, etc., we are impressed with the proposition for- 
mulated in 28 Cyc. 418, to the eflfect that although municipal charters 
prescribe who may administer the oath of office to municipal officers the 
title of an officer will not be invalidated because the oath was aamm- 
istered by some other officer having power to administer oaths. Several 
cases, from other states, are cited in support of this proposition , 

We are satisfied that the respondent in the present case has been 
properly sworn. 

Now, January 28, 1918, judgment is entered for the defendant on 
the demurrer, with costs. 
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Rutherford v. Lewis, et al. 

Practice — Attachment execution — Dissolution — Court rule. 

Although an attachment execution against a trust company, executor, 
as garnishee, had been pending more than a year, and the record showed only 
the sheriff's return of service to the writ and appearance by the garnishee, a 
motion by the garnishee under Court Rule 28 .to dissolve the hen of the at- 
tachment was properly refused, where plaintiff, on notice, promptly filed inter- 
rogatories together with his answer that the delay was due to forbearance for 
the gramishee's accommodation pending settlement of its accounts as executor. 

Motion to dissolve lien of attachment. In the Court of Common 
Pleas of Lackawanna County. No. 1073, October Term, 1916. 

H, D. Carey, for Plaintiff. 
E, A, Jones, for Garnishee. 

Newcomb, J., January 7, 1918. — The writ was one of attachment 
in execution sur judgment against Lewis, and went out against the 
Lackawanna Trust Company, executor, etc., as garnishee. This was Sth 
September, 1916, and up to the time of the present motion nothing fur- 
ther appeared of record save only the sheriff's return of service to the 
writ and appearance by the garnishee. In that state of the record, on 
November 5, 191 7, the latter moved to dissolve the lien under Court 
Rule 28, which in substance provides that in such case the attachment 
will be dissolved by order of court at the instance of garnishee "upon 
five days' notice to the opposite counsel if no sufficient cause be shown 
to the contrary and no interrogatories be then filed.'* 

Notice to the opposite counsel in this instance brought on prompt 
action. On November 7th he made answer showing that forbearance 
had been exercised for the accommodation of the garnishee, who could 
not well answer interrogatories pending the settlement of its account 
as executor. Coupled with the answer, the plaintiff also filed interroga- 
tories. It follows that the exigencies of the court rule have been fully 
met and defendant is not entitled to the summary relief asked for. 

The rule to show cause is discharged. 
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Short, et aL, v. Howard Anthracite CmI Co., et aL 

Railroad right of way — Easement — Abandonment — Equity — In^uncti^n, 

A railroad roadbed including ballast and fill is real estate. Earth taken 
from one seetioB of th% Faod anci iepovited in anotlMr to fom m IBi or ballast 
does not lose its character of really. Cvhn deposited by a nSbnmd earn- 
pany as a fill or ballast becomes aa integral part of the roadbed. 

A grant by the owner of real estate of a fight of way twt a railway 
creates an easement to be enjoyed by the compaagr so leas as li Is ased lor 
the purposes mentioned in the grant 

When a company takes up its rails and ties, and posts notices of abandon- 
ment» the easement ceases and the eulm and other material on lae right of 
way reverts to the owner of the real estate. Abandonment is presumed from 
lapse of time. 

Equity will intervene to prevent acts of successive trespass where there 
is no adequate remedy at law. If an injtar li eenHaaoaa and remediable 
at law only by a multiplicity of suits, it can well be regarded as an irrepar- 
able one, calling for the interference of eqi^y by the eaerctea el its restrain- 
ing power. In such case injunction is the only remedy. 

Bill for injtmctian. In the Court of Common Pfeas of Wayne 
County. No. i, March Term, 1917. In Equity. 

W. H. Lee, for Plaintiffs. 

/. H. Torrey, R, W, Rymer and C. P. Searle, for Defendants. 

SEARiiE^ P. J., December 10, 1917. — This is a proceeding in tqaky 
praying that an injuncticxi issue, preliminary until final hearing and per- 
petual thereafter, enjoining said defendants, their agents and emfdoyees, 
from further going upon the land of the plaintiffs, and taking and re- 
moving therefrom coal and cukn contained in and upon the same, and 
from tearing down fences or otherwise interferic^ with the jrfaintif fs' 
property. 

A preliminary injunction was granted, and this agreement of coun- 
sel filed : 

'It is agreed betwe^ the cowidel for comfJainanIs and deiendanls 
in this case that when the depositic^s of a certain witness in the audit- 
ing department of the Delaware & Hudson Company,, at 32 Nassau 
Street, New York City, are taken strrf made a part of this fiecord, (with 
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the pririlege of the complainants of replying thereto, if desired), that the 
cridence heretofore taken on the rule for preliminary injunction, an4 
the evidence taken (his date, shall all be considered as if the entire evi- 
dence were taken on final hearing, and the evidence will thereupon be 
cbsed, and the case to be decided by his Honor as if this case had been 
tried on final bearing." 

All the evidence has been heard, and the arguments of counsel made, 
and the question of making permanent the preliminary injunction is now 
before vts. 

The plaintiffs hjive presented their requests for findings of fact, 
founded upon the evidence and the pleadings, which so fully state all 
material and necessary facts that for us to find others would be merely 
duplication, and, therefore, we adopt these requests as our findings of 
fact. 

FACTS. 

First. That prior to January ist, 1848, James Archbald was seized 
of a certain piece of land known as lot No. 21, containing two hvmdred 
acres„ in Canaan Township, Wayne County, Pennsylvania, now Borough 
of Prompton, said County. 

On the 1st day of January, 1848, James Archbald ^nd wife gave a 
deed to the Delaware & Hudson Company, under a different name, which 
has been changed by Act of Assembly of New York, transferring cer- 
tain rights over land, in this language : "Also the right and privilege to 
keep, maintain and enjoy the railroad, houses and buildings of said Dela- 
ware & Hudson Canal Company as already made and constructed on, 
over and upon the following described pieces or tracts of land, namely : 
An that piece or parcel of land situated in the Elk Forest Tract, County 
of Wa)me, State of Pennsylvania, known as lot 21, containing two hun- 
dred (200) acres of land, more or less." 

Second. On the 8th day of January, 1848, James Archbald and wife 
conveyed to Freeman T. Hobbs, predecessor in title of John Short, ope 
of the plaintiffs, by deed duly recorded the 21st day of January, 1848I, 
in the Recorder's office of Wayne County, in Deed Book No. 16, page 
286, a tract of land described as follows : "That certain piece or parcel 
of land situated in Canaan Township, Wayne County, Pennsylvania, 
described and defined on map or plan of the Elk Forest Tract as No. 21, 
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containing two hundred (200) acres, more or less * * * excepting 
and reserving also the right and privilege to keep, maintain and enjoy 
the railroad as already constructed on, over and upoij the above described 
property, which right and privileges were granted and conveyed to the 
Delaware & Hudson Canal Company by James Archbald and wife by 
deed dated the ist day of January, 1848, duly recorded in Deed Book 
— — , page ." 

Third. That John Short, one of the plaintiffs, acquired title to 
said farm by deed dated the 31st day of January, 1882, recorded in the 
Recorder's office of Wayne County, in Deed Book 60, page 118, de- 
scribed in said deed as follows : *'A11 that certain lot or parcel of land 
situate in the Elk Forest Tract in said Borough, (late Canaan Town- 
ship), Wayne County, Pennsylvania, known and distinguished as Lot 
21, containing two hundred (200) acres more or less, excepting and re- 
serving thereout all of the rights, liberties and privileges reserved by 
James Archbald in his deed to Freeman T. Hobbs, duly recorded in 
Wayne County in Deed Book 16, page 286." 

Fourth. On or about the ist day of January, 1899, the Delaware 
& Hudson Canal Company took up their ties and rails and removed them 
from the land, and abandoned the property, the real estate and roadbed, 
and since that time John Short has fenced, occupied and enclosed the 
same part of his farm, and has used or disposed of, and allowed others 
to take and dispose of, various quantities of coal and culm. . . 

Fifth. On the 3rd day of January, 1917, the plaintiffs, Reyburn 
Watres and Cole B. Price, leased and purchased from John. Short a cer- 
tain lot of land, to wit, all that strip of land in and across the farm owned 
by John Short, and conveyed to John Short by deed dated January 31st, 
1882, and the additions thereto, formerly occupied by the Delaware & 
Hudson Canal Company's gravity railroad light track, and being twenty- 
five feet, more or less, on either side of the center line thereof, with 
such additional land as may have been occupied by the said track and 
fills; and all the culm, coal and other material contained in certain fills 
on said land. One hundred dollars in cash was paid for said lease and 
culm, and ten cents per ton for the culm and coal. The ton was to be 
2,240 pounds. 

Sixth. On the 26th day of March, 1917, the. Delaware & Hudson 
Company sold and conveyed to the Howard Anthracite Coal Company, 
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inter alia, all its right, title and interest to all the coal and culm upon the 
surface of land situate in the Borough of Prompton, aforesaid, which 
was fomierly occupied and used by said Delaware & Hudson Company 
for its gravity light track, extending from the Honesdale & Clarksville 
Turnpike about 700 feet from the foot of the old No. 16 Plane easterly 
from said highway a distance of about five hundred feet, with the right 
to the said Howard Anthracite Coal Company, so far as the said Dela- 
ware & Hudson Company can grant the same, to take, remove and ap- 
propriate to its own use all such coal and culm. 

Seventh. The Howard Anthracite Coal Company and the other de- 
fendants began the removal of coal and culm by wagons on, before, or 
immediately after the first day of April, 1917, and took and carried away 
a large amount of the culm and coal from the premises of John Short. 
In doing so, the wagons were driven over the land of John Short outside 
of and adjoining the former right of way of the Delaware & Hudson 
Company. 

That the defendants were engaged in the taking, loading and carry- 
ing away of said coal and culm for several days. The defendants were 
notified that they were trespassing upon the land of John Short and 
the other plaintiffs, and were forbidden to take the culm and coal. 
Whereupon this bill was filed and a preliminary injunction issued. 
^ Eighth. The defendants aver that they are prepared to prove under 
the deed recited in the answer, and heretofore set out in these findings 
of fact, that the Howard Anthracite Coal Company had the right, title 
and possession of the coal and culm contained in said roadbed and the 
right to take and dispose of it. 

Ninth. There were no structure or improvements other than the 
roadbed and abutments where the railroad crossed the highway on the 
land of John Short before or since the operation of the railroad ceased. 

Tenth. On or about November 3rd, 1898, notice was posted on the 
door of the Delaware & Hudson Company office in Honesdale that on 
and after January ist, 1899, all coal, freight and passenger trains would 
discontinue running on the gravity railroad until further notice, which 
notice was signed by H. C. Young, vice president and general manager. 
At the same time this notice was also published in the "Citizen," a news- 
paper of general circulation in Wayne County. 
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Eleventh. At the time the deed was <ieiivcred by James Archbald 
to the Delaware & Hudson Company, granting a license for right of way, 
the 1^^ track of the gravity railroad was then constructed ov^r what 
is now the Short farm, upon an open trestle work. Several years after- 
ward this trestling was filled in with culm and the railroad fill or em- 
bankment which is the subject matter of this suit deposited on the 
land. 

We also find that the roadbed was ballasted on the top with dirt 
and ashes for stability. 

Twelfth. At the time when the said coal and culm was deposited 
it was waste material of no value, and was used as a cheaper substi- 
tute for earth and dirt. 

Thirteenth. Prior to 1900 the culm contained in a railroad embank- 
ment such as this, had no commercial value. Such culm has become 
marketable only within the past few years. 

Fourteenth. Some time during the year 1899 the Delaware & 
Hudson Company systematically dismantled its gravity railroad equip- 
ment, tore up the rails and ties on the light track and removed them, 
and sold and disposed of the engines and other property and equipment, 
and abandoned their light track right of way and roadbed. 

Fifteenth. After the abandonment of the light track of the Dela- 
ware & Hudson gravity railroad in 1899, John Short extended the fences, 
on his land adjoining the fill on his farm into the culm or embankment, 
and made use of part of the embankment as part of the fences enclosing 
fields. For several years prior to this suit, he allowed the Lake Lodore 
Improvement Company to take and remove culm from the said fill, and 
two years prior thereto hauled one hundred and ten loads to the Promp- 
ton Cut Glass Company. 

DISCUSSION. 

After finding the foregoing facts, a brief discussion will suffice. 

The culm in question having been deposited as ballast and to make 
the roadbed of the railroad, and covered and mixed with dirt and ashes, 
it became an integral part of the roadbed itself. A railroad is realty 
and not personal property. See opinion of Judge Kelly in Peter C. Beers 
v\s. C. E. Woodruff, et al.. Lackawanna Legal News, Vol. 8, page 197. 
Also Palmer vs. Forbs, 23 111., 30T ; and Hunt vs. Bay State Iron Co., 
97 Mass., 279. 
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Earth taken from one section of land and deposited upon another 
part, in the form of embankment or otherwise, does not lose its character 
of realty. See Embankments, 15 Cyc, 485, and citations. 

A railroad roadbed, with its superstructure, is real estate. 32 Cyc. 
665, and cases cited in Note 39. 

Plaintiffs in this case claim that the deed from James Archbald 
created a license only. Although the difference is more one of form 
than of substance, we are satisfied that the said deed created an ease- 
ment in the premises in question. There is a dominant estate and a 
servient tenament, and the estate granted was imposed for the benefit 
of corporeal property, and the easement gave nothing beyond what w^as 
expressly granted, namely, "the right and privilege to maintain and en- 
joy the railroad as already made and constructed" at the time of the 
deed. As this consisted of a trestling where the fill is now located, the 
company had no right or privilege to deposit on the land the culm fill or 
embankment. Accordingly, when it deposited the culm, its act was that 
of a trespasser, the culm became affixed to the realty as a part of the 
same, and reverted with the land at the time of abandonment. 

The abandonment of the railroad in this case can hardly be disputed, 
and this easement having been granted for a particular purpose, when 
that purpose no longer exists, there is an end of the easement. In this 
case not only was there an actual physical abandonment by the Delaware 
& Hudson Company and acts indicating intent to forever abandon this 
railroad, but withdrawal from the use, persisted in for many years, with 
no evidence of intention to resume, is sufficient to prove abandonment, 
and it is immaterial that the company may not have intended to abandon. 
Guss vs. W. C. R. R. Co., i Chester, 363. 

Abandonment is presumed from lapse of time. Calhoun vs. Neely, 
201 Pa. 97, (9 years) ; laye vs. Phila. Co., 193 Pa., 452, (4 years) ; 
Cole vs. Taylor, 8 Super. Ct., 19, (2 years) ; Shellar vs.' Shivers, 171 Pa., 
569, (4tears). 

For eighteen years this culm was allowed to remain without any 
apparent claim upon it upon the part of the Delaware & Hudson Com- 
pany. John Short enclosed a part and used a part of the embankment 
in enclosing cultivated land. 

If this culm were personalty, the railroad company would have a 
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right to enter, within a reasonable time, to remove it. That right could 
not be held a continuing one, so as to afford tlje railroad company an op- 
portunity, years after the final act of abandonment and removal was com- 
plete, to again re-enter and take up the roadbed which, in the meantime, 
had become valuable, even though the roadbed were made entirely of 
culm. 

We think it is useless to discuss the question further that the land 
reverted to John Short after the abandonment, and believing, as we do, 
that placing this culm upon this roadbed for ballast, making it an integral 
part thereof, the title to the culm became vested in John Short as a part 
of the realty, and under all the facts of this case we are equally 
clear that if by any possible view the culm were personalty, the title 
to that had also become vested in John Short at the time he sold the same 
to the other plaintiffs in this case. 

We are clear that injunction is the only adequate remedy in this 
case. Equity will intervene to prevent acts of successive trespass where 
there is no adequate remedy at law. See Walter vs. McElroy, 151 
Pa., 549; Bigler vs. Pa. Canal Co., 177 Pa., 36. 

If an injury is continuous and remediable at law only by a multi- 
plicity of suits, it can well be regarded as an irreparable one, calling for 
the interference of equity by the exercise of its restraining powers. 
Sullivan vs. Jones & Laughlin Steel Co., 208 Pa., 540. 

Judge Brown said: "It (injunction) is the appropriate remedy for 
such torts because they are within the letter and the spirit of the statute, 
and it is no objection that the injured party may have a remedy at law. 
In such cases the legal remedy may be and usually is wholly inadequate. 
The damages are frequently difficult of computation, and where they 
may be readily assessed it will often happen that the expense of a re- 
covery will exceed the amount recoverable for any one of the successive 
trespasses. It was therefore a wise provision of the legislature that 
enabled the courts to put an end by a single decree to such coi^oversies 
as are presented in this record, and the jurisdiction ought not to be 
abdicated." Sullivan vs. Jones & Laughlin Steel Co., 208 Pa., 540, 548. 
And the plaintiffs, Reybum Watres and Cole B. Price, having 
purchased from John Short the culm in question, as set forth in the 
Fifth finding of fact, and the defendants, claiming title to the same, as 
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set forth in the Sixth finding of fact, at the time of the granting of the 
preliminary injunction, were engaged in taking and loading and carrying 
away the culm, and trespassing upon the lands of John Short and the 
other plaintiffs, it follows that the plaintiffs in this case are entitled to 
have the preliminary injunction heretofore granted made permanent. 

CONCLUSIONS OF LAW. 

First. The deed from James Archbald to the Delaware & Hudson 
Company gave the company a license to use the land as a way. The 
company did not acquire any estate in the land, but only an easement 
created by license. 

Second. This culm when it was deposited by the Delaware & Hud- 
son Company as ballast upon this roadbed became an integral part of 
the roadbed, and was real estate. 

Third. The title to this culm on January i, 1917, was in John Short, 
it having been annexed to the realty, and, upon the abandonment of the 
railroad, reverted as such to John Short, the owner of the land. 

Fourth. Even though the culm were personal property, upon its 
abandonment the title thereto became vested in John Short. 

Fifth. The preliminary injunction heretofore granted should be 
made permanent. 

The requests submitted by the plaintiffs for conclusions of law 
have not been specifically answered because the law, as above found, 
covers the controversies in this case, and to avoid repetition we have 
deemed it proper to adopt the suggestion contained in Equity Rule 62, 
both with respect to our findings of fact and conclusions of law. 

Now, December 10, 1917, the Prothonotary is directed to file the 
foregoing findings of fact and conclusions of law, and to enter a decree 
nisi in accordance therewith. Notice to be given to counsel or to the 
parties. Exceptions sec. reg. 
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Mcdion V. D. ft H. Co. 

Practice — Non-pros — Waiver — Entry of plea. 

The voluntary entry of a plea by a defendant is a waiver of the right to 
a non-pros; but such right is not waived where defendant's plea is entered 
by the plaintiff. 

Ejectment. Rule to dismiss suit for want of due prosecution. In the 
Court of Common Pleas of Lackawanna County. No. 760, January 
Term, 1898. 

Watson, Diehl & Watson and James Mahon, for Plaintiff. 
/. H. Torrey, for Defendant. 

Edwards, P. J., August 14, 1917. — On May 7, 1917, the above rule 
was made absolute and the suit dismissed for the want of due prosecu- 
tion. It appeared, inter alia, that plaintiff on November 8, 1916, had 
entered a plea of "not guilty" for the defendant. We held that de- 
fendant was not concluded by that fact. However, it now appears that 
the defendant on November 14, 19 16, had voluntarily entered a plea oi 
"not guilty," a fact overlooked by counsel and court at the time of the 
argument. Under the authority of Munley v. Sugar Notch Borough, 
215 Pa. 228, where it is expressly ruled that the entry of a plea by de- 
fendant is a waiver of the right to a non-pros, it is ont duty to reverse 
our former ruling. 

The order of May 7, 1917, is vacated; the rule to dismiss is rein- 
stated and the said rule is now discharged. 
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Mccarty's SatAfee. 

Collateral inheritance tax — What estate taxable — Seisin and possession 
—Act May 6, 1887, P, L. 97. " 

Where A died leaving real and peraonal estate to a s^am "OC wlilpliLiiiB 
brother B, who had for many years been absent and unheard irom, wo^ld. be 
entitled if living, and subsequently B was declared legally dead, siidi dhdre ' 
is not subject to collateral inheritance tax as estate of B, becatt&e lie t^svw^ '' 
had actual seisin or possession thereof. < ,- . 

Under. the Act of May 6, 1887, section 1, P. L. 79, collateral inheritance 
tax is not chargeable against an estate passing through a decedent to his heirs, 
but only against an .estate passing from one who was seized and posaessed of 
the same at the time of his death. 

Seisin or possession, as used in the Act, means the right to demand and 
recover Immediate possession. 

Appeal from appraisement of collateral inheritance tax. In the 
Orphans* Court of Lackawanna County. No. 57, Yes^r 1914. ^ 

6. -B.Porfnd^^, for Appellant. ' '' 

C. P. O'M alley, for Commonwealth. 

Sando, p. J., February 22, 1918. — George F, McCarty, a brother . 
of Frank Jt. McCarty, died on the 23rd day of February, 191 3, intestate, 
unmarried, seized and possessed of certain personal property and ^1 
estate siuate in the County of Lackawanna, and leaving to survive Iwm no • 
issue or the survivor thereof, or father or mother. He didteave^o s<B»Vlve -i 
him one brother and three sisters. He also had two brothers, viz : pTa^ 
J. McCarty and John F. McCarty, neither of whomlia4 beenihear* irmi ^> 
for many years. .;; : ^ : :[ 

If Friank J. McCarty was alive at the dateoi the dei^h of Gfeot^e.F. ? 
McCarty, he would have been entitled, under the itrtestate fews of ^le 
Commonweakh, to a one-sixth interest in the estate of Ocorge F. Mc- 
Carty, deceased. - 

By a decree of the Orphans' Court of Lackawanna CountyV entered 
on June 29th, 1914, Frank J. McCarty was declared legally dead. Let- 
ters of administration on his estate were granted to his sistef, 5Meh Ev 
McCarty, who filed an inventory on November 13, 1916, which contained :'- 
but one item, viz: "Cash received from the estate (^ George F. >Mg- 
Carty, deceased, $262.83." The administratrix filed an account ot ^ifer - 
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administration which was duly audited, and the balance after deducting 
costs was awarded to the surviving brother and sisters of the supposed 
decedent, who before receiving their respective shares filed refunding 
bonds. 

An appraisement was made for the purpose of fixing the collateral 
inheritance tax. The property appraised consisted of the cash received 
from the estate of George F. McCarty, and an undivided one-sixth in- 
terest in certain real estate of which George F. McCarty died seized and 
possessed. 

The Act of May 6, 1887, P. L. 79, section i, subjects to tax "all 
estate ♦ * * passing from any person, who may die seised or 
possessed of such estates * * * other than ♦ ♦ ♦ father, 
mother, husband, wife, children and lineal descendants ♦ ♦ ♦ ," 

The claim of the Commonwealth is statutory, and the requirements 
of the Act must be complied with by showing not merely that the persons 
against whom it claims are not of the exempted classes, but that the 
estate out of which the tax is alleged to be payable passed to those persons 
from one who died seised or possessed of the same : Swann's Estate, 
30 W. N. C. 479, in which case Judge Ashman states as to the nature 
ownership of the property, "that the owner must have had actual seisin, 
and have been in actual possession of the property which it proposes to 
tax. There is no room for speculation in these terms and no escape 
from their literalness." 

Seisin or possession as used in the Act of 1887, section one, means 
the right to demand and recover the immediate possession : Gebhard's 
Estate 20 Dist. Rep. 529. In this case the distinction between estates 
passing from the decedent and estates merely passing through the de- 
cedent is pointed out by Judge Lamorelle. 

The criterion is whether the decedent in the language of the act of 
assembly died "seised or possessed" of the estate, Starr's Estate, 25 
Dist. Rep. 55. ^ 

As Frank J. McCarty never had actual seisin and possession of the 
estate, it was not taxable in passing through him to his brother and sis- 
ters. 

And now, February 22d, 1918, the appeal of Ellen E. McCarty is 
sustained. 
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O'Donnell v. Marchak. 

Jurisdiction, common pleas — Judgments — Opening — Justice's transcript 
of judgment. 

Where a transcript of Judgment of a Justice of the peace is filed in the 
court of common pleas for the purpose of lien only, the court has no power 
to open the Judgment. The petitioner's remedy is by appeal or certiorari. 

• 
Rule to open judgment and to stay execution. In the Court of 

Common Pleas of Lackawanna County. No. 766, January Term, ipiS^.. 

Beers & Grambs, for Plaintiff. 

/. £. Watkins, for Defendant. • 

Edwards^ P. J., February 15, 1918. — The judgment in this case was 
entered on a transcript from the record of an alderman of the city of 
Scranton. The transcript was entered in the common pleas for the pur- 
pose of lien only. It is well settled law that a judgment rendered by 
one tribunal cannot be set aside and the cause again heard by another, 
though a superior tribunal, except in the strict exercise of appellate juris- 
diction. Since the filing of a transcript of a justice's judgment in the 
common pleas does not remove the record into that court, except for 
purpose of lien, the common pleas has no power to open the judgment 
on such transcript, but must leave the petitioner to his remedies by 
appeal or certiorari. 

The rule to open judgment and stay execution is discharged. 
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Roduinli^ V. S^nnrton Coal Co. 

JVor.kmeui's cvrnpeusatwn laiv^ — Jurhsdiction of common pleas — Find- 
. ings of fact by referee and hoard. 

A referee under the workmen's compensation law is not held te the same 
technical rules which govern courts touching the nature ol evidence, and 
thereCoce,. exce|xt in a very clear case^ his findinc of fact afffarme^ by tiie eom- 
pensation board cannot be disturbed by the court of common pleas on the 
ground that there was no competent evidence to support the finding. 

• A^)peal from decision of compensation board. In the Court of Com- 
mon Pleas of Lackawanna County. No. 1297, October Term, 191 7. 

,r. A. Donahoe, for Plaintiff. 
/. E, Burr, for Defendant. 

NewcomB/ J., January 7, 1918. — The decision of the Referee ter- 
minated the compensa;tion theretofore awarded the claimant for an acci- 
dental injury ; it was affirmed by the Board of Compensation, and claim- 
ant appealed. We are ashed, therefore, to review that tribunal on a 
question of fact, which we have no power to do. The point sought to 
be made by the learned coimsel is that there was no competent evidence 
to support the finding, and that raises an issue of law as to which the 
court does have appellate jurisdiction. But it must be borne in mind that 
the Referee is not held to the same technical rules which govern the 
courts touching the nature of evidence, and therefore it would have to 
be a clear case in which his finding could be disturbed for the want of any 
evidence. This is not such case, and the appeal is accordingly dis- 
missed. 
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Gibson Oat Crusher Co. v. Shedd. 

Evidence — Equitable defense — Uncorroborated testimony — Implied 
warranty, ^ 

Where in an action for the stipulated price of a grain crusher used in the 
preparation of horse feed, defendant's testimony that he was deceived by plain- 
tiff's salesman as to the character and contents of his contract was uncor- 
roborated either directly or circumstantially, and was specifically denied by 
the salesman, it was not error to direct a verdict for plaintiff, since the ground 
of such defense is strictly equitable. 

A warranty that the use of grain prepared by the machine would lessen 
cost of feeding and improve the condition of defendant's horses, could not 
be implied by the faftt that the sale was made in accordance with the terms of 
a former agreement between the same parties relating to a similar machine, 
where the former agreement was a mere executory option to buy, ana as such 
has been terminated within the optional period. 

Motion for new trial. In the Court of Common Pleas of Lacka- 
wanna County. No. 97, November Term, 1914. 

C. A. Battenberg, for Plaintiff. 
/. W, Carpenter, for Defendant. 

Newcomb, J., December 4, 1916. — Plaintiff is the manufacturer of 
a crushing machine used in the preparation of horse feed from the whole 
grain. Defendant is a boarding stable keeper. Suit was brought for 
the stipulated price of a crusher ostensibly sold and delivered by plain- 
tiff to defendant according to the terms of an order in writing taken 
by a salesman January 9, 19 14. The claim was contested for an alleged 
deception of vendee by the salesman as to the contents and character of 
the writing. The allegation was supported — though somewhat equivo- 
cally — by defendant's testimony alone, and denied by the salesman. The 
ground of defense was believed to be strictly equitable, and for want of 
any corroboration either direct or circumstantial verdict was directed for 
plaintiff. 

On the present motion the point is made that the issue raised a 
question of implied warranty of quality because of the particular use for 
which the machine was manufactured and offered for sale. A breach in 
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that respect would be a legal defense, and it therefore contended that 
question should have been submitted as it involved no variance from the 
terms of the order. 

This theory, however, does involve a marked variance from the de- 
fense set up by the answer which undertook to substitute for an unquali- 
fied and executed contract of sale, a mere executory option to buy the ma- 
chine after sixty days' trial, coupled with certain express warranties, 
hereinafter mentioned; and that, if anything, is the import of defendant's 
testimony. 

The due execution and delivery of the written instrument, as 
well as the delivery of the machine as therein specified, are not denied 
but, on the contrary, admitted. The writing was a formal order ad- 
dressed to the plaintiff at its home office. So far as material its contents 
are as follows : 

"You may enter our order and ship at earliest possible date" (detail 
description of machine) "for which we agree to pay only to order of 
Gibson Oat Crusher Co., Chicago, the sum of $195.00 f. o. b. factory. 
Terms of sale : Net 60 days from date of shipment — discount for cash 
in ten days. 

"Absolute indemnity from all patent litigation and royalty fees is 
guaranteed by Gibson Oat Crusher Co. and free license for above ma- 
chines is hereby guaranteed under Gibson patent No. 923,966. Guaran- 
teed against imperfections in material or v.orkmanship for one year." 

Below the signature lines is the following: 

"All conditions are mentioned in this contract. Carefully examine 
machine when received and if damaged en route sign R. R. receipt *in 
broken condition.' Agents are not authorized to collect." 

It is thus apparent, (i), that the instrument is not silent on thS 
subject of warranties; and (2), it was at pains to give fair warning 
against any attempt to deal with the salesman on any terms other than 
those therein contained. It was made out in duplicate, and from that 
time ever since defendant has held one copy. 

His defense was that the machine proved to be unsatisfactory in 
that his horses did no thrive on the crushed grain. This he alleged was 
a breach of an express warranty that besides a saving of fifteen per 
cent, in cost of feeding, the horses so fed would do better than on un- 
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crushed grain. But, as above noted, he was by no means free from am- 
biguity in his version of the contract. In direct examination he said the 
salesman told him the order was "the same kind of contract we had be- 
fore"; while on cross-examination he said he did not read it; "it wa& 
kind of a dark place; I didn't have my glasses; he came in a busy time 
and made out the order ; I signed it and supposed it was the same kind 
of order I had before." 

This is contradicted by the agent who says there was no discussion 
of terms whatever other than those mentioned in the order. 

The "kind of contract we had before" was one of November, 191 3, 
evidenced by a materially different writing, even to the color of the 
paper upon which it was printed. On its face it distinctly purported to 
be a contract for delivery on sixty days' trial coupled with the guaran- 
ties above mentioned as to the saving in cost of feeding and betterment 
of condition of the horses as compared with the use of unprepared grain. 
If accepted, the price was to be $300. 

Within the sixty days the option was terminated and the machine 
re-delivered because it was unsu^able to a new location to which the de- 
fendant had in the meantime removed his stable. It was on that occa- 
sion that the order in suit was executed. 

Manifestly its character would be radically changed by giving ef fecf 
to the defense sought to be made, which goes far beyond the limits of the 
implied warranty to which counsel refers. 

No doubt where a particular use is the object aimed at by the pur- 
chaser who makes it known to the seller, together with the fact that the 
latter's judgment to select is relied upon rather than his own, a sale would 
imply a warranty that the article furnished is reasonably fit and suitable 
for that purpose: Benj. on Sales, 7th Am. Ed. 686. But no such case 
is presented here. It is not alleged that the parties dealt with each 
other in that way. What is more, the attempt to invoke that principle 
yields the very ground upon which defense was taken, as it is pertinent 
only to the case of a sale, and not to an option to buy. True, there 
was an implied warranty here that the machine was fit and suitable to 
crush grain ; but there is no pretense of defect in that regard. It isn't 
claimed that defendant asked for a machine that would improve the con- 
dition of his horses. The sole basis for the assertion of breach in that 



Digitized by VjOOQ IC 



56 LACKAWANNA JURIST 

particular must be found in an express warranty and is traceable to 
nothing save the terms of the earlier contract, of which defendant cannot 
avail himself except by proof sufficient to warrant the reformation of 
the contract declared upon. If he could do that it would be imma- 
terial whether the warranty had been made good or not. It would have 
been his privilege to reject the machine at pleasure at any time within 
the option period if that had been the nature of the contract. 

Counsel cites Warder v. Blair, 4 Penny, 182. That was on a mere 
oral order. Defendant was corroborated as to its terms and judgment 
on the verdict for defendant was affirmed because the evidence was 
deemed sufficient to convict the vendor of a breach of an express war- 
ranty. 

Osborne v. Walley Bros., 8 Super. Ct. 193, is also cited. That was 
a case of parol inducement supported by two witnesses, and instead of be- 
ing denied was virtually admitted. The question of implied warranty 
was only incidentally referred to. Neither of these cases seem to be 
in point.. The same is true of Harvester Co. v. Nicholson, 17 lb. 188. 

It is believed there was no error in directing a verdict for plaintif t 
and the rule for new trial is discharged. 



Skibinski v. Scranton Railway Co. 

Nonsuit — Trespass — Contributory negligence. 

Where plaintiff, a driver of an open meat wagon, testified that when he 
came within a few feet of the railway track, he looked In both directions and 
saw no car coming, the time being noon of a clear day, and there being an un- 
obstructed view in the direction the car was coming for a distance of seven 
hundred and fifty feet, and the driver's nigh horse was struck on the side 
the moment the team got on the track, he was clearly guilty of contributory 
negligence, and It was the duty of the court to so hold as a matter of law. 

Trespass. Rule to take off non-suit. In the Court of Common 
Pleas of Lackawanna County. No. 737, January Term, 1916. 

M. A, McGinley, for Plaintiff. 

Warren, Knapp, O'Malley & Hill, for Defendant. 
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Edwards, P. J., March 4, 1918. — This case and that of Jacob Sohn 
(No. 736, January Term, 1916) were tried together. Sohn was the 
owner of the horses and wagon, and was not on the wagon at the time of 
the collision. Edward Skibinski was the driver, and was the person 
injured in the accident. The same facts, so far as they concern the fix- 
ing of liability, are applicable to each case. 

« Plaintiff was injured in a right-angle coUi^on at a street inter- 
section, as he attempted to drive across a street car track. He and his 
brother were seated in an open meat wagon drawn by a team ot horses. 
Plaintiff was driving along Cherry street, which runs east and west, in- 
tending to cross Pittston avenue. Cherry street and Pittston avenue are 
each sixty feet wide, the former being a dirt road, and the latter a paved 
avenue running north and south. There are two railway tracks on 
Pittston avenue, one known as the northbound and the other as the 
southbound track, and the street cars run about every five minutes, on 
one track or the other. The accident occurred about noon, on a clear 
day, and there was nothing to obstruct the view looking up or down 
Pittston avenue. When the car came the nigh horse was struck broad- 
side by the northbound car, showing that the team only was on the 
track — the easterly track. 

I granted a nonsuit on the ground that, under the undisputed 
testimony, the plaintiff (in No. 737) was clearly guilty of contributory 
negligence. It is my duty now to review the evidence, and to consider 
the law applicable thereto, in order to determine the rightfulness of my 
action. The question of the negligence of the defendant is not directly 
before me now. There is plenty of evidence that the northbound car 
which struck the team of horses was running at an excessive rate of 
speed ; and this fact cannot be eliminated in any discussion bearing upon 
the granting of the nonsuit, because the conduct of the plaintiff is to be 
judged by every condition and circumstance that surrounded him at the 
time of, and immediately prior to the accident. 

As to what was done by the plaintiff when he came to the inter- 
section of the two streets I quote from his evidence in chief : 

"Q. I wish you would go on and tell what, if anything, occurred to 
you on that day, where and when and how it happened and what it was? 
A. On the 9th day of October I was coming down Cherry street, and 
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just before I came out on Pittston avenue I stopped my team and looked 
up and down Pittston avenue, and my brother set on the wagon with 
me, and we didn't see nothing in sight. 

"Q. You didn't see any car? A. Didn't see no car in sight, and we 
drove on, I drove on a little further and got on the street car track, and 
the noise of the street car drawed my attention and my brother's, and at 
that time the horses .was in the street car track, and Henry says, 'Here 
is a car,' and just at that time I stopped my team and started pulling 
them off to the right side, and I didn't have time to pull my team off 
the track, they got knocked off, and also I got knocked off, and where 
I landed I couldn't say." 

The brother, on the same point, testified as follows: 

"Q. I wish you would tell these gentlemen what occurred or what 
happened as you approached Pittston avenue, you and your brother on 
the wagon ? A. We were coming down Cherry street, and he stopped 
the team just before he got to the crossing there, and I and my brother 
looked up the street and down the street, and didn't see no car in sight ; 
so we started off with the team, and just as we got on the car track I 
drawed my brother's attention to the noise of the car, and then he hap- 
pened to see the car, and he tried to draw his team back and turn them to 
the right; and I says to him, 'I am going to jump off,' and just as I 
jumped off the wagon was knocked from under me." 

There is no intimation in the testimony quoted above that the plain- 
tiff "looked up the street and down the street" when he came to the rail- 
way track. If the case had ended on this evidence the plaintiff's counsel 
would be confronted with the ruling in the case of Smathers v. Rail- 
way Co., 226 Pa., 212, where, inter alia, the law is thus stated: 

"The one positive and imperative duty always required under such 
circumstances is to look when the tracks are reached and immediately 
before attempting the crossing. Failure to perform this absolute duty 
will defeat a recovery under the authority of all our cases. In such a 
case no question can arise as to the proper place to look or whether there 
13 a better place as in steam railroad grade crossing cases, because the 
settled rule is that the place to look is immediately before going upon 
the tracks." 
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At the meeting of the court after the noon recess, the plaintiff 
was recalled. His counsel made the following offer : 

"We propose to prove by the witness on the stand that after he 
stopped his horses at the crossing and then proceeded to cross Pittston 
avenue that before the horses went on the track or about the time they 
were crossing the track he again looked up and down Pittston avenue 
and saw no cars in sight." 

The objection to the offer was overruled, and the plaintiff was al- 
lowed to testify. This is his testimony in chief : 

"Mr. McGinley : Q. This morning you testified that you stopped 
at the crossing there at Cherry street and Pittston avenue, just going 
into Pittston avenue, you stopped your horses ? A. Yes, sir. 

"Q. After you started your horses again what, if anything, did you 
do, you personally, after that? A. After I started off driving again 
just before my horses got on the track, I looked up and down the street 
again, and I didn't see no car in sight or nothing else at that time, and I 
kept right on driving. In the meanwhile my horses got in the car track 
and then the car came whizzing by." 

By this testimony the plaintiff has escaped the ruling in Smathers 
v. Ry. Co., supra; and now is entitled to have his case decided in the 
light of this additional evidence, as well as the other evidence in the case. 
The following facts are clearly established: (i), The plaintiff stopped at 
the easterly intersection of Cherry street and Pittston avenue and looked 
north and south to see if a car was coming, and saw no car; (2), when 
the horses were about entering the northbound track, the plaintiff again 
looked up and down the street and saw no car coming; (3), the first 
knowledge the plaintiff and his brother had of the approaching car was 
when it was one lot away from the place of the accident. They heard the 
noise made by the coming car. And it was too late to avoid the col- 
lision. 

Under the foregoing facts was the plaintiff entitled to have his case 
submitted to the jury? The answer to this question depends on a con- 
sideration of the facts stated in the light of the immediate physical sur- 
roundings, such as the lay of Pittston avenue, the distance at which a 
car could be seen, the condition of the weather, and the presence or ab- 
sence of obstructions to the view. As stated before, the accident hap- 
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pened at noon of a clear day. There was nothing to obstruct the view 
looking south on Pittston avenue. The plaintiff was sitting on an open 
wagon, at least eight feet from the ground. At a distance of from 750 
to 800 feet the upper part of the car could be seen coming north on said 
avenue, and at Fig street, 350 or 400 feet south, the entire car was visible. 
And yet, neither of the two men saw or heard a car until it was a lot 
away from them. The case is not that of a driver seeing a car, say 400 
feet away, and, believing he could cross the track before the car reached 
him, made a mistake of judgment. Such a case should be submitted to 
the jury with proper instructions. Nor is the case at bar one where 
there is an obstruction to the view, such as the corner of a build- 
ing, or a sharp curve in the street, and the driver looked and listened 
and could not see nor hear the car, yet because the car came at an ex- 
cessive speed, an accident happened. Such a case, under the authori- 
ties, would be for the jury. Pittston avenue is straight for quite a dis- 
tance, and from Fig to Cherry street has a descending grade of two 
per cent., or eight feet in four hundred feet. 

I cannot avoid the conclusion that the case now under consideration 
falls within the ruling in Dove v. Phila. R. T. Co., 253 Pa., 439, where 
a compulsory nonsuit was sustained, it appearing that plaintif f*s view in 
either direction was unobstructed ; that he could have seen the car 350 
feet away had he looked, but that he did not see the car until it was 
ten or fifteen feet away and too late to avoid a collision. 

Another case of a similar character is that of Shope v. Traction Co., 
242 Pa., 207, where it appears that the plaintiff was driving a wagon at 
a slow trot and his horse was struck on the shoulder the instant it reached 
the track, it also appearing that the plaintiff had an uninterrupted view 
from the direction in which the car came for 350 feet. He had testified 
that he looked and saw no car. The court below entered judgment for 
the defendant n. o. v., on the ground of plaintiff's contributory negli- 
gence, which was sustained by the appellate court. 

Notwithstanding the fact that the plaintiff Skibinski testified that 
when his horses came to the track he looked both ways and saw no car 
coming, all the evidence in the case, with unerring directness, points 
to the conclusion that he did not look, and that he is, therefore, to be 
charged with contributory negligence as a matter of law. 
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On this phase of the case we refer to Bomscheuer v. Traction Co., 
198 Pa., 332, from which we quote as follows: 

"The conclusion is irresistible that the witness was mistaken as to 
the distance between him and the car when he started to cross the track, 
and the jury should not have been allowed to believe him. In Carroll v. 
Penna. R. Co., 12 W. N. C. 348, we held that *it is in vain for a man to 
say that he looked and listened, if in despite of what his eyes and ears 
must have told him, he walked directly in front of a moving locomotive;' 
and it is equally true that when, with the certainty of an infallible mathe- 
matical test applied to the testimony of a witness, he is found to be mis- 
taken in a material matter, it would be a travesty upon justice to allow a 
jury to consider such testimony and a license to them to render a false, 
instead of a true finding. Such testimony is either intentionally fajse 
or mistakenly so ; and, in either case, the court should instruct the jury 
to disregard it.'' 

Now, March 4, 1918, the rule to take off the nonsuit is discharged. 
Exception is noted for plaintiff. 



City of Scranton vs. Burke 

City ordinance. 

Where a defendant is charged with the violation of a city ordinance, the 
record should set forth either a copy of the ordinance or a recital of its pro- 
visions. 

Certiorari. In the Court of Common Pleas of Lackawanna County. 
No. 502, October Term, 1917. 

R. S. Houck, for Plaintiff. 

P. E, Kilcullen, for Defendant. 

Edwards, P. J., February 25, 1918. — ^Defendant in this case is 
charged with "violation of city ordinance No. 34, File of Select Council, 
1904." This is the only reference in the record to the ordinance. It is 
insufficient. The record should set forth either a copy of the ordinance 
or a recital of its provisions. We sustain the seventh exception. 

Now, February 25, 1918, the proceedings are reversed. 
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Post's Estate 

Decedents' estate — Widoivs exemption — Fiduciaries Act of 1917 — 
Family relation. 

Secton 12 of the Fiduciaries Act of T'th June 1917, P. L. 447, which in- 
creases the amount of the widow's exemption out of her deceased husband's 
estate, makes no other change as compared with the Act of April 14, 1851, 
section 5, P. L. 613, except in matters of procedure. While there is a verbal 
difference as between the two acts, it is not enough to enlarge her right at the 
expense of the family relation. Hence, her claim is barred where at the time 
or the husband's death such relation did not exist by reason of the fact that 
she had voluntarily abandoned it. 

Sur motion to enforce widow's claim for exemption. In the 

Orphans' Court of Susquehanna County. No. , January Term, 

1918. 

W, A. Titsworth, for Rule. 

D. T. Brewster and G. E. Gardner, Contra. 

Newcomb, J., 45th Jud. Dist., Specially Presiding, February 21, 
1918. — The form of relief asked for is the appointment of appraisers 
as provided by the Fiduciaries Act of 1917 in case of an election by the 
widow to take her exemption in real estate. The application is resisted 
in order to test her 'right to the benefit of the statute in view of the fact 
that the family relation did not exist at the time of her husband's death. 
That fact would have been decisive against her under the old act of 1851. 
That the family relation, either actual or constructive, was indispensible 
had come to be familiar knowledge through a line of decisions of which 
Hettrick v. Hettrick, 55 Pa., 290, and Terry's Ap. lb. 344, may be re- 
ferred to as typical examples. 

In the first instance petitioner had separated from her husband by 
formal agreement. Reconciliation followed, but later there was a final 
separation by mutual consent though without the formality of another 
writing. 

By her counsel some stress is laid on the circumstance that so far 
as the article of agreement purports to have released any marital rights, 
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either of person or property, those only of the husband were affected, 
while as to those of the wife it stands mute. 

The argument assumes either that the obligation of the contract 
was not extinguished by the subsequent reconciliation, or else that it was 
only suspended for the time being and eventually revived when the final 
separation took place. 

Either proposition would be a mixed question of law and fact as 
to which no conclusion could be deduced from what appears in the case 
stated. But it is believed to be of no importance. The two cases above 
cited differed in this, that in the one case the separation was voluntary 
on part of the wife, and in the other it was not. In the former there had 
been an agreement of parties with specific provision for the wife's main- 
tenance, to which pointed reference is made in both opinions filed on 
the same day. Yet on close examination it becomes clear enough that 
the provision for support was not deemed vital- to the question whether 
the right of exemption had been surrendered. It did serve, however, to 
strengthen the inference that the claimant had of her own volition elected 
to abandon all conjugal relations with her' husband. That was the ma- 
terial question of fact, as to which the money consideration, so to speak, 
would be pertinent as a circumstance of corroboration. 

Regardless of the terms on which the parties finally separated here, 
they did so by mutual consent. It was not a case of desertion by the 
husband, or its equivalent, where the wife had withdrawn from the com- 
mon home, becausfe of his misconduct. Neither is it t case where for financial 
reasons the parties had been unable to set up housekeeping. On the face 
of the record, it is a case of separation by voluntary agreement without 
qualification of any kind whatsoever. To talce the case out of the rule of 
Hettrick v. Hettrick, supra, claimant must assume the affirmative of the 
proposition that in one particular the right of exemption has undergone a 
material change by force and effect of the present act of 1917, so that 
the existence of the family relation is no longer essential to her claim. 

It is pointed out by her counsel that "the family" of the decedent is 
only mentioned in connection with the secondary right given to his chil- 
dren in default of a widow entitled to claim ; and that the widow is dis- 
entitled only when she has "forfeited her rights." 

The nature of the legislation predisposes one against the theory of 
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an intention to thus enlarge the scope of the right at the expense of the 
family tie. The question at issue would seem to turn upon that of the 
sense in which the word "forfeited'' is used. 

True, it can be argued that the context shows an intent to exclude 
only such widow as had incurred a forfeiture of all legal claim upon the 
husband's estate ; and therefore the test of her right to the exemption 
would be her right to share in the estate under the intestate law. This 
would be an innovMion: Nye's Ap., 126 Pa. 341. It would occur in 
two cases, both created by statute, that is to say, for cause of ( i ) adul- 
tery : 13 Edw. I, St. I C. 34 ; Rob. Dig. 188 ; and (2) wilful and malicious 
desertion: Act 3 May, 191 5, P. L. 234. While the latter is re-enacted 
by the Intestate act of 1917, it will be noted that it was approved since 
the decedent's death. 

It is self-evident that such construction implies a very different leg- 
islative viewpoint of the subject matter, and a conception of the occasion 
for relief radically different from that to which the old law owed its 
existence. It is to be presumed that an intentional change of legislative 
policy to that extent would have been expressed in terms the meaning of 
which would not be open to serious dispute. The act is the product of 
painstaking work at the hands of a commission of lawyers of wide ex- 
perience both at the bar and on the bench. If section 12 be effective 
to so vary the right of the widow, they were evidently unconscious of it. 
Aside from matters of procedure the only change mentioned in their re- 
port was that "the widow's and children's exemption has been increased 
from $300 to $500;" and that this marks and measures the departure 
from the old law is the conclusion which 'to the mind of the writer seems 
unavoidable. 

True, in its primary sense, to "forfeit" is to lose by some wrongful 
act. But it has a secondary meaning equivalent to "give up" or "to 
abandon" by mere disuse. Such disuse of the husband's home and ot 
conjugal relations is the decisive factor in the cases heretofore determined 
adversely to the claimant under the act of 1851, provided always it was 
the result of the wife's voluntary choice. It is not claimed ^hat the 
widow is barred from claiming her thirds. But it is contended that the 
separation by agreement was effective to forfeit the right of exemption 
simply because the domestic status calling for that measure of relief 
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had been abandoned. It is in that comprehensive sense that the term* 
"forfeited" is believed to have been used here, and not in the restricted 
sense that would limit its application to instances where the widow 
is outlawed, so to speak, with respect to statutory dower. This leaves 
her on precisely the same footing as heretofore, and it follows that the 
present claimant is barred, as one without standing in the premises. The 
motion for appointment of appraisers is denied and the rule to show 
cause is discharged. 



Old Forge Discount CBb Deposit Bank vs. Condon, et al. 

Judgment — Judgment index- — Priority of lien. 

Where a judgment is entered against a married woman under her hus- 
band's name and initials, preceded by the word "Mrs.", and is indexed in the 
judgment index under the same name, and subsequently the married woman 
executes a mortgage in her own name, the lien of the judgment will be post- 
poned to that of the mortgage and other judgments in her own indi- 
Tidual name. 

Exceptions to sheriff's schedule of distribution. In the Court of 
Common Pleas of Lackawanna County. No. 694, January Term, 1918. 

T. A. Donohoe and W. A, Jennings, for Plaintiffs. 
No appearance, for Defendants. 

Edwards^ P. J., February 25, 1918. — The property from which the 
fund in this case was realized was sold as the property of Mary Condon. 
After deducting costs and taxes the sum of $830.10 was appropriated in 
full satisfaction of the mortgage held by the Old Forge Bank. The 
sheriff then distributed $232.08 to judgment No. 39, January term, 
1915, being a judgment in which Tubbs&Watkins are plaintiffs and "Mrs. 
P. Condon" is defendant. There are other subsequent judgments against 
Mary Condon, who is the wife of Patrick Condon. It is clear that the 
distribution of any part of the fund to the judgment against Mrs. P. Con- 
don was error. In the case of Pa. Savings Fund Association v. George, 
201 Pa. 43, it is decided as follows: "Where a judgment is entered 
against a married woman under her husband's name and initials preceded 
by the word 'Mrs.', and is indexed in the judgment index under the 
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same name and subsequently the marited woman executes a mortgage in 
her own name, the lien of the judgment will be postponed to that of the 
mortgage, and a purchaser at a sale under the mortgage will take title in 
preference to a purchaser at a sale under the judgment." 

The exceptions are sustained and distribution is ordered to the 
judgments against Mary Condon according to priority of lien. 



East Mountain Coal Co. vs. Sacandaga Coal Co., et aL 

Domestic corporations — Appeal from award of arbitrators — Costs on 
appeal. 

A domestic corporation may appeal from an award of arbitrartors without 
giying security for the debt; security for costs is sufficent 

Rule to strike off appeal from award of arbitrators. In the Court 
of Common Pleas of Lackawanna County. No. 433, November Term, 
1916. 

E, A. DeLaney and A, A. Vosburg, for Plaintiffs. 
H. W, Mumford, for Defendants. 

Edwards, P. J., February 25, 1918. — The defendants, domestic cor- 
porations, in an appeal from an award of arbitrators, gave bail for costs 
only. Plaintiff claims that bail should have been given for the debt also. 
The decision of the question involves the consideration and interpretation 
of several acts of assembly. We find no decision in either of the appel- 
late courts on the point in dispute. There are nearly a dozen cases in 
the lower courts. The majority of them favor the proposition that a 
domestic corporation may appeal from an award of arbitratots without 
giving security for the debt. The best considered of all the cases are the 
following: Delong v. R. R. Co., i Woodward's Decisions, 191 ; Rush v. 
Home Mutual Association, 4 C. C. Rep., 523 ; McConnell v. R. R. Co., 
I Lack. Leg. News, 343 ; Erie, &c., R. R. Co. v. Railway Co., 3 Pitts., 
232. We are of the opinion that the defendants were not bound to give 
bail absolute for the debt. 

Now, February 25, 1918, rule discharged. 
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Millvale Borough vs. Pittsburg Railways Co. et al. 

Injunction — Street rciihi'ays — Borough ordinance — Fares — Change in 
rate of — Constitutional provision as to consent of municipalities — 
Public Service Act of 1913. 

The power of a municipality to make contracts being given by statute 
and the municipality being but an organ of the government, the state has a 
right to release or alter its contracts. The relations of a municipality and a 
street railway, however, are very different. A street railway is the only 
kind of public service corporation which the legislature has no power to es- 
tablish in any particular locality without concurrent action of the local 
municipal authorities. The constitution has placed the creation and estab- 
lishment of such a railway in the joint control of the legislature and the local 
municipal authorities, but equity has no jurisdiction to restain by preliminary 
injunction an increase in the rate of fare stipulated in a borough ordinance 
granting a street railway the right to enter upon its streets. 

The Public Service Act of 1913 includes street railways with all other 
public service corporations and provides machinery by which, among other 
things, all other questions of rates to be charged by them are brought before 
the Public Service Commission and finally before the courts. Neither the 
legislature nor the Public Service Commission, its creature, can do anything 
to affect the consent to the construction of the railway company as to which 
power is delegated by the constitution to the municipality within whose limits 
it is placed. This grant of power to the municipality is co-ordinate with the 
grant of general legislative powers to the legislature, and in no sense sub- 
ordinate to it. Even if the court should be of opinion, however, that the Pub- 
lic Service Commission is without power to increase the rate of street car 
fares, it does not follow that the plaintiffs are entitled to a preliminary in- 
junction. 

To justify the granting of a preliminary injunction, the plaintiff must 
make out a clear case of his own right and show that irreparable injury will 
be done if the injunction is not granted. 

The Public Service Act of 1913 would seem to indicate that in any case 
which is properly begun before the Public Service Commission, the courts are 
without power to grant an injunction to require a different arrangement to be 
made. 

A schedule of rates providing for a fare of six cents in daytime and ten 
cents at night, is not a sliding scale of rates within the meaning of the Pub- 
lic Service Act of 1913. 

In the Court of Common Pleas of Allegheny County. Nos. 202, 
221, 222, 224, 234, 25S and 278, April Term, 1918. In Equity. 
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C. E. Theobald, Geo. C. Bradshazv, Brown, Stewart & Bostwick, 
Sterrett and Acheson, John D, Meyer, H, W, Douglass, David L. Starr 
and Joseph F, Mayhugh, for Plaintiffs. 

Reed, Smith, Shaw & Beat, for Defendants. 

SiiAFER, P. J., January 21, 1918. — In each of these cases a motion 
has been made for a preliminary injunction to restrain the defendants 
from putting in effect a proposed change of the rate of fare to one 
greater than five cents. In all of these cases it appears from the evi- 
dence that in the ordinances of the respective boroughs granting munici- 
pal consent to the building of the street railway there is contained a stipu- 
lation that the rate of fare shall not exceed five cents, in most cases this 
stipulation being declared to be an express condition of the grant, and in 
all of them it is unlimited as to time. 

If the defendants in these cases were public service corporations of 
any kind other than street railways there would be no question that the 
whole matter of regulation of rates would belong to the Public Service 
Commission, subject to appeal therefrom as provided by law; and there 
would further seem to be no doubt that these conditions or contracts, 
whichever they may be, would be set aside by the Public Service Com- 
pany Act of 19 1 3. The power of the municipality to make such con- 
tracts being given by statute and the municipality being but an organ of 
the government, the state has a right to release or alter its contracts. 

The relations of a municipality and a street railway, however, are 
very different.- A street railway company is the only kind of public serv- 
ice corporation which the legislature has no power to establish in any 
particular locality without concurrent action of the local municipal au- 
thorities. The constitution has placed the creation and establishment of 
such a railway in the joint control of the legislature and the local munici- 
pal authorities, it being provided that no street railway shall be con- 
structed within the limits of any municipality without its consent. It 
was held in the case of Allegheny vs. Millvale, Etna & Sharpsburg Street 
Ry. Co., 159 Pa. 411, that the municipality, under this grant of power 
by the constitution, is not bound to give an unqualified consent or refusal, 
but may grant its consent upon any conditions whatsoever; and such 
conditions have been frequently enforced by the courts in later cases. 
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If the Public Service Company Act of 1913 had not been passed there 
would be no doubt that the plaintiffs in these cases were entitled to an 
injunction and to a preliminary injunction. 

This law includes street railways with all other public service cor- 
porations and provides machinery by which, among other things, all 
questions of rates to be charged by them are brought before the Commis- 
sion and finally before the courts. Neither the legislature nor the Pub- 
lic Service Commission, its creature, can do anything to affect the consent 
to the construction of the railway company as to which power is dele- 
gated by the constitution to the municipality within whose limits it is to 
be placed. This grant of power to the municipality is co-ordinate 
with the grant of general legislative powers to the legislature, and in no 
sense subordinate to it. In an able and exhaustive opinion of Mr. Com- 
missioner Whitney of the Public Service Commission of New York, in 
the matter of the application of the New York and North Shore Tracr 
tion Company for an increase of fare, very recently approved, the com- 
missioners held that they were without power to change the rate in that 
case, it having been made one of the conditions of the consent of the city ; 
and the constitutional provision in New York being substantially the 
same as that in Pennsylvania. 

Even if the court should be of opinion, however, that the Public 
Service Commission is without power to increase the rate in question, it 
does not follow that the plaintiffs are entitled to a preliminary injunc- 
tion. In the first place, to justify the granting of a preliminary injunc- 
tion the plaintiff must make out a clear case of his own right and show 
that irreparable injury will be done if the injunction is not granted. In 
these cases the Railways Company claims that the change of prices and 
conditions has made a five-cent fare inadequate and that the Public Ser- 
vice Commission has power, notwithstanding the terms of these ordi- 
nances, to grant it relief. If a preliminary injunction were granted 
compelling it to accept the five-cent fare until the final determination of 
the matter and it should be determined that it was entitled to more, the 
excess fare which it was so held to be entitled to in the meantime would 
be forever lost to the company. On the other hand, if the Commission 
should determine, as it may, that rebate slips should be given as pro 
vided for in the act, to passengers paying an excess fare, they will 1)c 
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able to recover; and if the Commission should determine that the cir- 
cumstances and the amount of increase did not justify the giving of 
such rebate slips, the passengers would have paid a rate of fare which 
might afterwards be determined to be unlawful but he would suffer no 
more irreparable or greater injury than the company would suffer if 
the decision were the other way. While in this respect the injury which 
would be prevented by an injunction is balanced by that which might be 
done by granting it, there is another matter bearing on the relative in- 
juries which the parties would suffer which we think is worthy of con- 
sideration, and that is, that it appears from these ordinances, which are 
all ordinances of municipalities adjoining or near the city of Pitts- 
burgh, that the stipulation as to fare is as to the price from those 
municipalities to the downtown portion of the city of Pittsburgh. If 
an injunction were granted requiring the defendant companies to carry 
passengers between these respective boroughs and the downtown por- 
tion of the city of Pittsburgh for five cents, it would amount to an injunc- 
tion prohibiting them from charging a greater rate of fare to passen- 
gers riding only in the city of Pittsburgh, for it would be impossible to 
distinguish them. 

A further reason why we are of opinion no injunction should be 
granted in these cases is a more cogent one, and that is that as we under- 
stand it, the supreme court in the case of the Borough of St. Clair vs. 
Tamaqua & Pottsville Railway Company, very recently decided, is of 
opinion that the matter of increase or change of rates is wholly for the 
Public Service Commission in the first instance, no matter what reasons 
the municipality may have for claiming that the Commission cannot law- 
fully make the increase. In that case it appears to have been in dispute 
whether or not there was a condition in any ordinance binding upon the 
parties, such as those in the ordinances in these cases. It is stated in the 
opinion in that case that the matter should be brought before the Public 
Service Commission and that if the Commission decides that the change 
of fare is unreasonable, so far as the borough is concerned the matter 
will be at an end ; but that, on the other hand, if that tribunal permits the 
increase, "then on appeal the borough can raise all questions properly in- 
volved in which it has an interest and have them passed upon by the 
courts.'' The reason for this is given in the statement that orderly pro- 
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cedure requires an adherence to the practice of requiring all matters 
within the jurisdiction of the Commission to be first heard by it, for 
"otherwise different phases of the same case might be pending before the 
Commission and the courts at one time, which would cause endless con- 
fusion." It is true that in this case the plaintiffs deny that the Commis- 
sion has any jurisdiction, but it must be admitted that, prima facie, a 
case of change of rates is subject matter for determination by the Com- 
mission in the first instance. The act does not appear to provide, in 
terms, when the change of rate of fare shall take place, but the fair im- 
plication from the arrangement provided for, as to rebate slips, is that 
the change shall take place after the notice required and continue until 
after the matter is determined. This would seem to indicate that in any 
case which is properly begun before the Commission the courts are with- 
out power to grant an injunction to require a different arrangement to 
be made. 

It is suggested in one or more of these bills, that as the companies 
are authorized by the act to adopt a sliding scale of charges which is to 
go into force when approved by the Commission, and as the proposed 
change in fare is for six cents in daytime and ten cents at night, the 
change proposed is such a sliding scale and could not, therefore, go into 
effect before approved by the Commission. We are clearly of opinion 
that this is not a sliding scale within the meaning of the act. 

The motion for a preliminary injunction in each case is, therefore, 
refused. 
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Brown v. Goldsleger. 

Referee — Finding on question of personal credibility — Conclusiveness — 
Pleading — Varying the terms of a promissory note. 

In the hands of payee, defendant's post-dated check imports a promise to 
pay an antecedent debt; as such it is equivalent to a promissory note; 
and if so declared upon it is open to no defense that would vary the terms 
of the instrument. If, however, plaintiff elects to sue on the original trans- 
action, using the check only as an item of evidence, he opens the door to 
any defense pertinent to the original contract. 

Exceptions to report of referee. In the Court of Common Pleas 
of Lackawanna County. No. 1012, March Term, 1907. 

0. B. Partridge, for Plaintiff. 
/. F. Gilroy, for Defendant. 

Newcomb, J., March 11, 1918. — Though in plaintiff's favor, the 
award falls short of his demand, and he excepts. 

The trouble with his case lies in his pleadings. It is Mere on ap- 
peal, and the parties elected to treat the cause as at issue on the tran- 
script. As therein set forth, the claim was for the balance of a mer- 
chant's account. Plaintiff proved the fact of sale, together with cer- 
tain credits for merchandise returned, and then gave in evidence de- 
fendant's check — upon which payment had been stopped — for the amount 
of the claim. This left the door wide open for counter proof of fur- 
ther credits for return of like merchandise tendered to plaintiff since 
the delivery of the check, which had been post-dated. Defendant 
claimed this was in conformity with the agreement of parties. The ques- 
tion thus raised was one of personal credibility, as to which the judg- 
ment of the referee is not subject to review. 

That the check was given for a valid consideration was not dis- 
puted. In plaintiff's hands it amounted to a promissory note. 

If, therefore, it had been declared upon, in the absence of either 
allegation or proof of anything to warrant reformation of the instru- 
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nient, it is not apparent how it could be paid in merchandise or in any- 
thing else except money. But having chosen to rest his case upon the 
antecedent liability of his customer, plaintiff must abide the judgment 
of the referee. 

The exceptions are overruled and the report is confirmed. 



Keator v. Scranton Poor Dittrict. 

Statement-^Amendment — Vacation of order of court. 

Before an amendment to the pleadings in any case can be aHowed, the 
extent and character of the amendment must be determined. An order grant- 
ing leave "to file an amended statement of claim," could operate only as a 
general license to amend at pleasure, and such order will be vacated and the 
amended statement stricken off where no proposed amendment had been sub- 
mitted either to the court or the adverse counsel. 

Motion to strike off amendment. In the Court of Common Pleas 
of Lackawanna County. No. 172, November Term, 1909. 

H. B. Andrews and P. V. Mattes, for Plaintiff. 
/. F. Scragg, for Defendant. 

Nevvcomb, T-, March 11, 1918. — For an injury sounding purely in 
tort defendant was sued in assumpsit. After eight years the form of 
action was amended by making it trespass. To this there is no objec- 
tion. The controversy is over an amended statement filed January 
8th, this year, in which treble damages are claimed for certain timber 
trees alleged to have been wrongfully cut and carried away from plain- 
tiff's lands. As single damages were laid in the first instance, it is 
objected that the amendment involves a variance. 

Whether so or not need not now be considered. As the record is 
made up the amendment is bad for irregularity. The only authority 
for it is an order of December i, 19 17, granting leave "to file an amended 
statement of claim." 

As no proposed statement had been submitted either to the court 
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or the adverse counsel, such an order could operate only as a general 
license to amend at pleasure; and I venture to believe no court has any 
such power. Whether there is occasion to amend the pleadings in any 
case, must necessarily be a specific, and not a general question. The 
extent and character of an amendment must first be deteniiined before 
it can be allowed. In this instance there was no allowance of any par- 
ticular amendment, and that is decisive in favor of the present motion. 
The rule to show cause is made absolute; the order of December 
1st purporting to authorize an amendment is vacated, and the amended 
statement of January 8th is stricken off, without prejudice to the right 
of plaintiff, upon timely application, to move to amend so as to claim 
statutory, instead of common law damages. 



Colt & Co. V. Benjamin. 

Judgment — Opening — Acetylene lighting plant — Warmnty of safety. 

Judgment entered on a note given to secure the price of an acetylene 
generator and associate parts of a lighting plant furnished by plaintiff for 
use In defendant's house will not be opened on the ground of breach of a 
warranty of safety, in that the plant allowed leakage of gas, where the plant 
was not installed by plaintiff, and it is not shown that the leakage was due 
to a defect inherent in the merchandise. 

A warranty in the contract of sale that the appas'atus is "a thoroughly 
durable galvanized steel acetylene generator, automatic in action, and of 
good material and workmanship, and that it is on the permitted list of the 
National Board of Fire Underwriters," is not a covenant for satisfactory ser- 
vice, nor is it in express terms a covenant for safety. 

In view of the nature of such plant plaintiff could be held to an implied 
covenant that it could be used for its appointed purpose with reasonable 
safety. 

Motion to open judgment d, s. b. In the Court of Common Pleas 
of Lackawanna County. No. 179, Afay Term, 1917. 

No appearance, for Plaintiff. 
L. P. JVedeman, for Defendant. 
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Newcomb^ J., March ii, 1918. — The judgment is founded on con- 
fession in defendant's promissory note which was given to secure the 
price of a generator and associate parts of a lighting system furnished 
by plaintiff for use in defendant's house. The latter moves for relief 
on the allegation of breach by plaintiff of its covenant for quality. The 
averment is that the goods were' "warranted and guaranteed to be safe 
and satisfactory." To the contrary thereof it is alleged "the plant al- 
lowed the gas to escape in such quantity as to make the operation and 
use of the same dangerous to health and comfort." 

The contract was in writing and the apparatus was therein war- 
ranted "to be a thoroughly durable galvanized steel acetylene gener- 
ator, automatic in action, and of good material and workmanship, and 
that it. is on the permitted list of the National Board of Fire Under- 
writers." 

This was not a covenant for satisfactory service; nor indeed was 
it in express terms a covenant for "safety." But considering the nature 
of the plant, one would have no hesitation in holding plaintiff to an 
implied covenant that it could be used for its appointed purpose with 
reasonable safety. 

The trouble with defendant's case is not so much in determining the 
obligation of the vendor's contract, as in finding adequate proofs to 
make out the claim of breach. Granting that a gas leak has been 
shown, there is nothing to trace it to a defect inherent in the mer- 
chandise. It is quite as likely to have been due to faulty installation, 
with which plaintiff had nothing whatever to do. On such showing 
there would be nothing to submit to a jury ; and that is decisive against 
the relief asked for. 

Rule discharged. 
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Greenberger & Co. v. Kerster & Co., Defendant, and 
Quackenbush Warehouse Co., Garnishee. 

Practice — Assumpsit — Foreign attachment — Preliminary affidavit — 
Affidavit of cause of action, averments in. 

A preliminary affidavit is not required in actions of assumpsit begun by 
foreign attachment. 

The averments in an affidavit of cause of action in a foreign attachment 
must be so lirecise, positive and certain as to subject the affiant to a prosecu- 
tion for perjury in case the averments are false. 

Foreign attachment. Rule to show cause of action and to dissolve 
attachment. In the Court of Common Pleas of Lackawanna County. 
No. 696, January Term, 191 8. 

Amerman & Maxey, for Plaintiff. 

Wells, Stacker & Torrey, for Garnishee. 

Edwards, P. J., March 4, ipicS — This is an action in assumpsit, oe- 
gun by foreign attachment, on praecipe of plaintiffs' attorneys, without 
any preliminary affidavit. Such an affidavit is not required in actions of 
assumpsit begun by foreign attachment. The rule is otherwise in cases 
of tort. 

The garnishee entered a rule on plaintiffs to show cause of action, 
accompanied by a motion to dissolve the attachment. In answer to this 
rule plaintiffs* counsel filed a statement and affidavit disclosing at length 
a complete cause of action ; and this was a sufficient answer to the part 
of the rule praying for a statement of the cause of action. There is 
nothing left, therefore, but the part of the rule relating to the dissolving 
of the attachment. 

The principal ground on which the attachment is attacked is the 
want of an affidavit or sworn statement of the cause of action. Al- 
though the rule to dissolve was entered on February 9, 1918, and the 
affidavit of the cause of action was filed, in answer to the rule, on 
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February 15th, we shall consider the rule to dissolve in the light of the 
statement filed on the latter date. The principle is well settled that the 
averments in an affidavit of cause of action in a foreign attachment 
must be so precise, positive and certain as to subject the affiant to a 
prosecution for perjury in case the avenuents are false. This rule of 
construction is adopted because the proceeding by foreign attachment 
is of a stringent character in that it seizes property to compel an ap- 
pearance to the action. An examination of the sworn statement of the 
cause of action in this case convinces us that it fully complies with the 
requirements of the rules of pleading. 

Now, March 4, 1918, the rule to dissolve the attachment in this case 
is discharged. 



Griffin v. D. & H. Co., ct al. 

Practice — Ejectment — Plaintiff's right to judgment against party de- 
fendant disclaiming title. 

Where a general disclaimer is entered of record in an ejectment case, 
and the same is not questioned or controverted by the plaintiff, the latter is 
entitled to judgment against the defendant. And where one of two defendants 
files a disclaimer, plaintiff is entitled to judgment against the one so dis- 
claiming before the trial proceeds against the other defendant. 

Ejectment. Rule for judgment against D. & H. Co. and Clearview 
Coal Co. In the Court of Common Pleas of Lackawanna County. 
No. 445, October Term, 1917. 

/. H. Torrey, C. Comegys, P. E. Kilcullen and C. Balentine, for 
Plaintiflf. 

T. F. Wells, M. W. Stephens and F. L. Hitchcock, for Defendants. 

Edwards, P. J., March 18, 1918. — The above action is in eject- 
ment, and is against the two companies above named and twelve other 
individual defendants. The two companies have disclaimed of record 
any title or right of possession to the land described in plaintiffs' writ. 
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Plaintiffs thereupon obtained a rule for judgment against the said com- 
panies. 

Where a general disclaimer is entered of record in an ejectment 
case, and the same is not questioned -or controverted by the plaintiff, the 
latter is entitled to judgment against the defendant : Steinmetz v. Logan, 
3 Watts i6o; Duncan v. Sherman, 121 Pa. 520. And where one or two 
defendants files a disclaimer, plaintiff is entitled to judgment against 
the one so disclaiming before the trial proceeds against the other de- 
fendant: Lieber v. Lieber, 17 Montg. 34. 

Now, March 18, 1918, the rule in this case is made absolute, and 
judgment is directed to be entered against the Delaware and Hudson 
Company and the Clearview Coal Company for the land described in 
plaintiff's writ. 

Same day the rule granted November 10, 1917, on certain of the 
defendants to show cause why they should not file more perfect answers 
is discharged. 



Barry v. Swigert. 

Ejectment — Rule to bring — Issue to quiet title — Act April 16, 1903, 
P. L. 212 — Act June 10, 1893, P. L. 415. 

Rule to bring ejectment under Act AprU 16, 1903, P. L. 212, is not the 
proper remedy where possession of the land is in dispute. The procedure 
to determine the respective rights and title of the parties to the land in such 
case is the framing of an issue in accordance with the provisions of Act June 
10, 1893, P. L. 415. 

Rule to bring ejectment. In the Court of Common Pleas of Lacka- 
wanna County. No. 775, January Term, 191 7. 

/. B. Jordan, for Plaintiff, 
r. P. Duffy, for Defendant. 

Edwards, P. J., March 18, 1918. — It appears from the record in this 
case that the rule to bring ejectment was made absolute on May 7, 1918; 
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and that the plaintiff, James Barry, was directed to bring his action of 
ejectment within six months from the date of the service of the rule 
upon him. The reason for making the rule absolute was that no answer 
had been filed within the time specified in one of the rules of our court. 
A motion has been made for a rehearing. Without making a formal 
order granting a rehearing, we are disposed to reconsider the case and 
to give to the answer filed its full force and effect. 

The property in dispute is a strip of land six feet in width, and 
of the length specified in the defendant's petition. Each party claims to 
be in possession of this strip of land. It is not a case where the peti- 
tioner is admittedly in possession and the respondent out of possession. 
The Act of 1903, P. L. 212, under which these proceedings are brought, 
is not the proper remedy to meet the facts disclosed by the pleadings: 
Hilbom V. Wilson, 17 Pa. C. C. 576; Manufacturers Co. v. Rentz, 
13 D. R. 609. 

We suggest to counsel the propriety of framing an issue in accord- 
ance with the provisions of the Act of June 10, 1893, P. L. 415, the 
title to which is, "To provide for the quieting of titles to land." Section 
two of this act provides that when any person shall be in possession of 
land, claiming the right of possession by any title whatsoever, which right 
of possession or title is denied by any person, a petition shall be pre- 
sented to the court, etc., and an issue may be framed to determine the 
respective rights and title of the parties to the land. The remedy pro- 
vided by this act of assembly exactly fits the facts of the case at bar. 
It makes no difference who is plaintiff or who is defendant, but we shall 
allow the issue to be framed in the present case. There is no particu- 
lar advantage in being plaintiff, and no particular disadvantage in being 
defendant. 

We make the following order: The order of May 7, 1917, making 
the rule absolute is revoked. The parties are allowed thirty days in 
which to agree upon an issue. If they fail to agree upon an issue with- 
in that time, either party may apply to the court for further relief. 
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McDonough v. McColligan. 

Justice's court — Jurisdiction — Landlord and tenant — Proceedings for 
possession. 

The judgment of a magistrate in favor of the plaintiff in a proceeding 
for possession of premises, under Act March 31, 1905, P. L. 87, will be reversed 
on certiorari where the record fails to show the existence of the relation of 
landlord and tenant between the parties, the nature of the tenure, or that 
any rent was reserved. 

Certiorari. In the Court of Common Pleas of Lackawanna 
County. No. 944, January Term, 1917. 

S. F. Coar, for Plaintiff. 
/. /. Levy, for Defendant. 

Edwards, P. J., March 18, 1918. — The proceedings in this case, as 
stated in the complaint, are brought "under the Acts of December 14, 
1863, P. L. (1854) 1125; February 20, 1867, P. L. 30; and March 31, 
1905, P. L. 87," relating to landlords and tenants. 

The facts of the case are without complication. We gather the 
facts from the complaint and the record of the alderman. It appears 
that Hubert McHale, in his lifetime, was the owner of a lot of land 
on Luzerne street, in the city of Scranton. By his last will and testa- 
ment the plaintiff, Mary McDonough, a daughter, became the owner 
of a part of said lot with the building thereon. This is the property 
that is the subject of the controversy in this case. The complaint states 
that "before the death of Hubert McHale, the said William McColli- 
gan occupied, used and enjoyed the premises devised to Mary McHale 
McDonough, and since the death of Hubert McHale has continued to 
use, occupy and enjoy the same premises despite the repeated ^requests 
of Mary McDonough to have him leave and vacate the premises." 
There is no intimation anywhere in the whole record as to the nature 
of McCoIligan's tenure. Was he a tenant of Hubert McHale, the de- 
ceased ? If a tenant, was he a tenant under a lease for "a term of one 
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or more years?" Or was he a tenant "at will?" In such a case the 
proceedings would come under the Act of 1863, supra. However, the 
plaintiif must have considered that the provisions of that act would 
not apply, because she gave only a thirty days notice to quit. As far 
as the record in the present case shows, the defendant might have been 
in possession of the premises described by right of contract, or under 
some trust agreement with Hubert McHale. At any rate there is 
nothing to indicate that the relation of landlord and tenant existed be- 
tween the parties. 

The Act of March 6, 1872, P. L. 22, is still in force. This act 
provides that it shall not be lawful to commence any proceedings to ob- 
tain possession of any lands or tenements under the Act of 1863, supra, 
"unless such proceeding shall be founded upon a written lease or con- 
tract in writing, or on a parol agreement in and by which the relation 
of landlord and tenant is established between the parties, and a certain 
rent is therein reserved." That this act of assembly is yet effective 
is recognized as late as 1914 in the case of Robinson v. Moyer, 57 Pa. 
Super. Ct. 401. 

It is evident that the present proceedings were brought mainly 
under the Act of 1905, supra, which provides that in all cases where 
a party is a "tenant," either by license or lease, whether oral or written, 
for any time less than one year, or by the month, or for an indeterminate 
time, the immediate landlord, or owner, may bring proceedings to dis- 
possess the tenant by giving him thirty days notice, etc. The alderman's 
record is complete in every respect except as to the existence of the re- 
lation of landlord and tenant between Hubert McHale, or between the 
plaintiff and the defendant. It is true that a thirty days' notice was 
given to McColligan, but it does not appear that he was a tenant either 
for "any time less than one year," or "by the month," or "by license 
or lease," or "for an indeterminate time," or that any rent was re- 
served. It is a well known principle of law that all the facts necessary 
to obtain jurisdiction must be set out on the record of the magistrate : 
Sperry v. Seidel, 218 Pa. 16. 

Now, March 18, 1918, proceedmgs reversed. 
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Richardson Construction Co. v. First Windish, &c., Society. 

Practice — Mechanic's lien — Striking off — Sire facias — Appearance as 
waiver of defective process — Filing of statement — Rule of court — 
Practice Act of 1915. 

Under a rule of court which requires that "In actions of aoire fdcUn 
the statement shall consist of an ayerment of the amount the plaintiff be- 
lieves to be justly due to him from the defendant In all other respects the 
pleadings shall be subject to the same rules as are herein prescribed in the 
case of common law actions/' no statement is required in an action of scire 
facias sur mechanic's lien because everything necessary to be set forth in the 
statement is contained in the body of the writ. 

The Practice Act of 1915, P. L. 483, has no application to an action of 
scire fadoLS. 

Although a writ of scire facias sur mechanic's lien was erroneously is- 
sued in the form prescribed by the amendment of 1905, P. L. 175, omitting the 
express notice at to the filing of an affidavit of defense required by the later 
amendment of 1913, P. L. 308, judgment entered for want of an affidavit of de- 
fense will not be stricken ott where the defendant was served with a copy 
of the writ so issued and entered his appearance by attorney, the appearance 
in such case operating as a waiver of any defect in the process. 

Where a defect in pleading or procedure has been cured by waiver an 
amendment is unnecessary and a motion to amend will be refused as im- 
material. 

Rule to strike off mechanic's lien. In the Court of Common Pleas 
of Northampton County. No. 28, December Term, 1917. 

P. V. Mattes and 5. F. McAtee, for Plaintiff. 
G. R. Booth, for Defendant. 

McKean, J., April 8, 1918. — On the eighteenth day of February, 
1918, upon the petition of the above-named defendant the court granted 
a rule to show cause why the judgment in the above-stated case should 
not be stricken from the record, staying execution and all proceedings 
pending rule. The reasons set forth in the petition in support of the 
rule are : (a) The plaintiff failed to file any statement as provided by 
the rules of court of Northampton County, Sec. 209a, (page 128), 
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and as provided by the Practice Act of 1915, P. L. 483, and no notice 
of the filing of the said statement requiring the defendant to file an 
affidavit of defense as provided by the said rules of court and the said 
Practice Act was served upon the defendant, (b) That the above- 
stated action to the best of defendant's knowledge and belief, depends 
upon a contract for the erection of a building entered into between the 
plaintiff and the defendant upon which contract defendant avers no 
balance is due and so far as the said cause of action is concerned, the 
defendant has a full and complete defense thereto. Afterwards the 
defendant moved to amend its petition so as to include an additional 
reason in support of the rule, to wit : That the writ of scire facias as 
issued by the prothonotary was in the old form prescribed by the amend- 
ment of 1905, P. L. 175, instead of in the form prescribed by the amend- 
ment of 1913, P. L. 308. 

On the twenty-sixth day of March, 1918, upon petition of plain- 
tiff a rule was granted on defendant to show cause why the scire facias 
issued sur mechanic's lien in the above-stated case should not be amended 
so as to conform with the form of writ prescribed by the Act of May 
23, 1913, P. L. 308. On the first day of April, 1918, at the argument 
of the above-stated rules the defendant filed a motion to quash the writ 
of scire facias issued in the above-stated case for the reason that said 
writ does not comply with the Act of Assembly of 1901, relating to 
mechanic's liens, and the amendment of May 23, 1913, which provides 
that said writ shall contain a direction that the sheriff make known to 
the defendant that if no affidavit of defense be filed within fifteen days 
after the return day judgment may be entered against defendant. It 
was agreed between counsel that the rule to amend scire facias and the 
motion for rule to quash should be heard and disposed of as if same 
had been regularly returned at the time of argument. 

The record discloses that the above-namefl plaintiff filed a 
mechanic's lien against the above-named defendant on the seventeenth 
day of September, 1917, entered of record as of 7454, September 
Term, 191 7. A writ of scire facias sur mechanic's lien was issued No- 
vember 13, 1917, and served on November 17, 1917. This writ was re- 
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tumable on the second Monday of December following (December 
loth) and required the defendant to appear and present its defense, if 
it had any, on or before that date. An appearance was entered by de- 
fendant December ii, 191 7, but no affidavit of defense was filed. 
Judgment in favor of plaintiff was not entered until January 9, 1918, 
and execution was not issued sur judgment until February 4, 1918. 

The rule of court upon which defendant relies, set forth in section 
209a, (page 128), reads as fellows: "In actions of scire facias, the 
statement shall consist of an averment of the amount the plaintiff be- 
lieves to be justly due to him from the defendant. In all other respects, 
the pleadings shall be subject to the same rules as are herein prescribed 
in the case of common-law actions.'* While it has been held in Penn- 
sylvania that the courts have general power to establish reasonable rules 
for the regulation of practice, there is no construction that can be placed 
upon the above rule which would require the plaintiff to file a statement 
in connection with the writ of scire facias issued sur its mechanic's lien. 
The statement, in the case at bar if filed, necessarily must contain the 
same averment that is set forth in the writ of scire facias. The de- 
fendant cannot, therefore, complain that it had had no notice of the 
amount due nor of the time when it was called upon to appear and show, 
if anything, it knows or has to say why the sum claimed should not be 
levied in accordance with the form, decree and effect of the Act of As- 
sembly in such case made and provided. 

In Troubat & Haly's Practice (Sixth Edition) Vol. 3, page 2517, it 
is held, "In this proceeding {scire facias) a declaration is not requisite, 
because everything necessary to be set forth in the declaration is con- 
tained in the body of the writ, to which the defendant may ple'kd. There 
would, however, be no impropriety in filing a declaration, though it is 
seldom done. A declaration on a scire facias is no more than a copy 
of the writ, and a demurrer to the writ has the same legal effect and 
operation as a demurrer to the declaration. Neither is a statement or 
declaration necessary to entitle the plaintiff in a scire facias to a judg- 
ment by default for non-appearance, or for want of an affidavit of de- 
fense." In the case of Oil City v. Hartwell, 164 Pa., 348, the 
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supreme court in a per curiam opinion, affirming the judgment of the 
court below, discharging a rule to strike oif judgment entered upon a 
scire facias sur municipal lien for want of an affidavit of defense, held : 
"If the judgment against the defendant for want of an affidavit of de- 
fense was not unauthorized neither of the specifications of error can be 
sustained. They are both predicated of the assumption that the judg- 
ment was without authority of law, because no copy of plaintiff's claim 
was served on defendant, and hence plaintiff was not entitled to judg- 
ment. This assumption and the conclusion drawn therefrom would be 
correct if it were not for the fact that the writ of scire facias, in cases 
such as this, takes the place of what, under the old practice, was called 
a ''declaration'* or narr, and under the new a "statement." As was 
said by Mr. Chief Justice Gibson in McKinney v. Mehaffey, 7 W. & S. 
276, "a scire facias answers the purpose both of a writ and a declara- 
tion.'' No change in that regard has been affected by the Act of 1887. 
The writ, served on the defendant in this case more than fifteen days 
before return day, contains every ingredient necessary to a complete 
statement of clairn under the provisions of that act. The Municipal 
Act of 1889, Art. XV, Sec. 22, relating to municipal liens, provides, 
"That reference being made to the number and temi to which and the 
docket and page in which, such claim or claims are registered, in the 
praecipe instituting the suit, it shall not be necessary to file a copy of 
the same." In this case, that provision was strictly complied with, and 
the defendant was thus furnished with all the information she was en- 
titled to, or could have had if plaintiff had served her with a copy of 
its claim. 

The record shows that the case was ripe for judgment when the 
same was entered, and hence there was no error in discharging the rule 
to show cause why it should not be stricken off. Nor does the Prac- 
tice Act of 191 5, P. L. 483, change the rule laid down in this opinion. 
The first section of the Act provides "That from and after January i, 
1916, in actions of assumpsit and trespass, except actions for libel and 
slander, brought in any court of common pleas, the procedure shall be 
as herein provided." It will be observed that the Act by its own terms, 
applies only to the personal actions of assumpsit and trespass and can 



GooqIc 



Digitized by VjOOQ 



. 86 LACKAWANNA JURIST 

have no application to an action of scire facias, which is an action in 
rem, with a procedure governed by a Practice Act of its own, the 
Mechanic's Lien Law of 1901. 

The other reason urged upon the court by defendant in support 
of the rule to open judgment is that the writ of scire facias was defec- 
tive in that it did not contain the following words required to be a part 
of said writ by the Act of 23 May, 1913, Sec. i, P. L. 307, namely: 
''Also make known to the said First Windish Sick and Beneficial Society, 
if any defense they have thereto, to file their affidavit or affidavits of 
defense thereto, in the office of the prothonotary of said court, within 
fifteen days after the return day of this writ, and that otherwise judg- 
ment may be entered against them for the whole amount of the said 
claim and the said property sold to recover the amount thereof." This 
reason is purely technical and while the writ should have been issued 
in the form prescribed by the amendment of 1913, P. L. 308, instead of 
in the old form prescribed by the amendment of 1905, P. L. 175, yet the 
record shows that the defendant was served with the writ issued by the 
prothonotary and entered its appearance by attorney which operates as 
a waiver to any defect in the process or service thereof. Schover vs. 
Mather, 49 Pa., 21. Under these circumstances, the application of 
plaintiflf to amend the writ of scire facias, which would be permissible, 
saving intervening rights, under the 51st section Mechanic's Lien Law 
of 1901, is immaterial and the rule to amend is discharged; also de- 
fendant's motion for rule to quash is overruled. 

And now, April 8, 19 18, rule to open judgment discharged. 
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Cannon v. Keystone Co. 

Landlord and tenant — Lease — Additional optional period — Tenant 
holding over — Conflict between written and printed clauses of lease. 

Where the written clause of a lease provides for a term of two years 
with the privilege of a further term of five years at the same rental and on 
the same conditions, the retention of the demised premises by the tenant for 
two years of the optional period of five years is conclusive evidence of his 
election to keep possession of the property for the whole additional term. 

A printed clause in the same lease that "In case the lessee desires to 
terminate this lease at the expiratiofi of any year he shall give thirty days 
written notice to the lessor of his intention so to do before the end of any 
year," does not operate to create a tenancy from year to year at the option 
of the lessee. In case of a conflict between the written clause in a lease and 
the printed clause therein, the printed form must yield to the deliberate 
written expression. 

On refusal of the lessee to continue in possession during the term of 
a lease the lessor has the right to rent the premises, giving the lessee credit 
for the rent paid by the new tenant; such renting is for the benefit of the 
lessee, and no presumption can arise therefrom that the lessor had accepted 
a surrender so as to terminate the original lease. 

Assumpsit. Trial by the court without a jury. In the Court of 
Common Pleas of Lackawanna County. No. 633, May Term, 191 5. 

O'Brien & Kelly, R. J. Murray and /. M. Gunster, for Plaintiff. 
R. W. Archbald, R. L. Levy and F. M. Lynch, for Defendant 

Edwards, P. J., April i, 1918. — From the evidence and pleadings we 
find the following 

FACTS. 

I. By lease dated March 2y, 1911, the plaintiff let unto the de- 
fendant a certain hotel property, situate on Jackson street, in the city of f 
Scranton. The lease, inter alia, contains two clauses which are relevant 
to the inquiry in this case. The first clause we designate as the written 
clause, although it is partly typewritten and partly printed. It reads as 
follows : 
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"To have and to hold the same unto the second party for the term 
of two years commencing the first day of April, A. D. nineteen hundred 
and eleven, with the privilege to the tenant of five (s) years after the 
expiration of said term at the same rental and on the same conditions 
from year to year. Yielding and paying therefor one hundred ($ioo) 
dollars per month, payable in advance." 

The second clause is all in print, and is near the end of the lease 
and reads thus: 

"In case the lessee desires to terminate this lease at the expiration 
of any year, he shall give thirty days written notice to the lessor of his 
intention so to do before the end of any year." 

The defendant entered into the possession of the demised premises 
on April i, 191 1, and continued in possession of the same up to and in- 
cluding March 31, 1915. 

2. On December 9, 19 14, the defendant notified the plaintiff, in 
writing, of its intention to "surrender the premises on and after April 
I, 1915," claiming the right to do so under the option provided in the 
lease. The plaintiff, on January 18, 1915, through her attorneys, sent 
a reply to the defendant denying its claim to such a right, and assert- 
ing that the lease would remain in force until the expiration of the period 
of five years mentioned in the lease. Other letters passed between the 
parties to the same effect, the defendant contending for the right to sur- 
render the premises and the plaintiff denying that right. 

3. The plaintiff, after refusing to accept the proffered surrender of 
the premises, proceeded to find a tenant; and she let the hotel building 
to Adam Zukofski on April 3, 1915, for the rent of fifty dollars per 
month. He remained in possession until September 26, 1916, when he 
was dispossessed by the sheriff. In a few days thereafter, October 4, 
1916, the plaintiff herself re-entered and took possession of the premises, 
and since that time has conducted a hotel business therein. 

4. Defendant admits owing the plaintiff for the following items: 

Cigar case $15.00 

Gas bill 1590 

Water bill 18.24 

5. The tenant Adam Zukofski paid to the plaintiff the sum of 
$888.33 for rent of the said premises. 
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6. If it is found as a matter of law that the plaintiff is entitled to 
recover the whole of her demand, the statement of the indebtedness 
would be as follows: 

Rent due from defendant at $ioo per month from April 

I, 1915, to October 4, 1916 $1,810.00 

The three items specified above 49-24 

$1,859.24 
Deduct rent paid by Zukof ski 888.33 

Balance $ 970-9i 

Interest from November i, 1916, to April i, 1918 82.50 

Total $1,05341 

CONCLUSIONS OF LAW. 

1. The plaintiff is entitled to judgment against the defendant in 
the sum of $1,053.41. 

2. The retention of the possession of the demised premises, by the 
defendant, for two years of the second or optional term of five years 
constituted an election by the defendant to occupy the premises for the 
full period of five years. 

3. The leasing of the premises to another tenant after they were 
vacated by the defendant was for the latter's benefit ; and the defendant 
is entitled to credit for the amount of rent received by the plaintiff from 
said tenant. 

4. In case of a conflict between a written clause in a lease and a 
printed condition therein, the printed form must yield to the deliberate 
written expression. 

DISCUSSION. 

There is no dispute in this case as to the facts. The determination 
of the controversy depends entirely on the view taken by the court on 
certain questions of law, which are three in number. 

I. The fact that the defendant occupied the demised premises for 
two years of the additional or optional period of five years furnishes 
conclusive evidence of its election to keep possession of the property for 
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the whole additional term. This is the law as laid down in a number 
of cases. In the case of Lipper v. Bouve & Co., 6 Pa. Super. Ct., 452, 
this question is fully discussed. We quote as follows from the opinion 
of Rice, P. J. : 

"If there were only the language of the granting part of the instru- 
ment to guide us the decision in Gillion v. Finley, 22 W. N. C, 124; 
II Cent. Rep., 793, might perhaps compel us to hold that the lessees 
holding over after the expiration of the first year created a tenancy from 
year to year, simply, which they might terminate at the end of the sec- 
ond year. But the other provisions of the lease indicate an intention to 
create a tenancy for a determinate period which should be one year or 
three years at the option of the lessees. When the option was exercised 
the term became certain in duration ; and at the expiration of that term, 
but not before, a tenancy from year to year would arise if the tenant 
held over, unless the landlord had given three months' notice prior there- 
to, as provided in the lease. By this construction the rights and obliga- 
tions of the lessor and the lessees in respect to the termination of the lease 
at the expiration of the term, after its duration had been fixed by the ex- 
ercise of the lessees' option, would be mutual, and neither would have an 
advantage over the other in that regard. But this would not be so if 
the tenant could give notice and terminate the lease at the end of the 
second year and the landlord could not. The plain intention was to put 
them on an equality after the lessees had once exercised their option, and 
this can only be carried out by holding that it then became a lease for 
three years from the beginning of the term. In Harding v. Seeley, 148 
Pa., 20, it was said : That a holding over by a tenant who has an option 
for an additional term is notice to his landlord of his election to exercise 
his privilege is generally held in this country.' In Delashman v. Berry, 
20 Mich., 292, it was said : 'Upon principle it would certainly seem that 
the actual continuance of such occupation was the best and most con- 
clusive evidence of the intention to continue. And as it was at his op- 
tion to have the term expire at one year or three years, and he had 
covenanted to deliver up possession at the end of the term, but one in- 
ference could legally and properly be drawn from such continuance after 
the year, to wit : That he intended to continue rightfully, according to 
the terms of his lease, rather than wrongfully to defiance of its pro^ 
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visions/ The foregoing was quoted with approval in the opinion of 
our Brother Wickham in Cairns v. Llewellyn, 2 Pa. Super. Ct., 599, 
and the case was cited in the opinion of Mr. Justice Heydrick in Hard- 
ing V. Seeley. In Rohboch v. McCargo, 6 Pa. Super. Ct., 134, the 
lease was 'from the 26th day of January, 1891, for and during the term 
of one year, two months and six days, with the privilege of remaining in 
possession until the 1st day of April, 1896.' In the opinion rendered 
after a reargiunent of the case Judge Wickham said: The lessees were 
given the right to hold for and during the continuous period of time in- 
tervening between April i, 1891, and April i, 1896. This is the plain 
and obvious meaning of the language used. When they accepted the 
option, they at once took this integral term, and not a portion thereof.' 
nor a mere tenancy from year to year.* The case of Montgoniery v. 
Commissioners, 76 Ind., 362, is also directly in point.'* 

To the same effect are Cairns v. Llewellyn, 2 Pa. Super. Ct., 599, 
and several other cases in the appellate courts cited in plaintiff's brief. 

2. The plaintiff had the right to lease the hotel premises to another 
tenant af t^r the defendant had refused to continue in possession, giving 
the defendant credit for the rent paid by the new tenant: Auer v. 
Penn, 99 Pa., 370. In the Auer case the judge in the court below used 
the following simple but apt language, and we cannot refrain from quot- 
ing it : "If a man refuses to continue your tenant, gives up the house 
into your hands, why, then, you have a right to put a bill upon the house ^ 
and try to rent it ; because, if you rent it, it is so much saved to Mr. Auer, 
so much saved to the surety of the tenant, because you have to give an 
account of every cent you make out of the house ; and certainly it is much 
better for the tenant that the landlord should rent the house and get 
something for it, than to simply lock the door and lay by and sue the 
tenant or surety for the whole amount of the rent for the whole term for 
which he has taken it; so that, being for the benefit of both parties, 
it is no presumption that the landlord has accepted a surrender, that he 
has taken and leased the house." 

Mr. Justice Paxson's comment on this part of the judge's charge 
was : "We see no error in this. It is good sense as well as good law." '■ 

3. The written and printed clauses in the lease. In our opinion, ' 
the whole controversy in the present case depends upon the construc- 
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tion placed upon the two clauses quoted in our findings of fact. It is a 
matter of common experience and knowledge that the printed clauses 
in a lease do not always express the intention or agreement of the con- 
tracting parties. And, for this reason, the courts have adopted as a 
rule of interpretation the proposition that where the two clauses are in 
conflict, the written clause must prevail. It is the contention of the 
defendant that the printed clause found near the bottom of the lease 
gave it the right to "terminate the lease" at the end of any year, by 
giving the plaintiff thirty days' notice. If the contention of the de- 
fendant is correct, it had the right to end the tenancy at the end of the 
first year of the first term of two years, as well as at the end of any 
year of the second or optional term of five years, thus making the lease 
in reality a lease from year to year at the option of the defendant, con- 
trary, as we believe, to the intention of the parties. The logic of de- 
fendant's position destroys absolutely, at the election of one of the par- 
ties, and to the disadvantage of the other, the integral character of both 
the two- and five-year terms granted by the lease. 

It is not necessary to cite many cases to sustain the rule- of con- 
struction above referred to. In the case of Grandin v. Insurance Co., 
107 Pa. 26, Mr. Justice Paxson says: "The settled rule is that where 
the written and printed portions are repugnant to each other, the printed 
form must yield to the deliberate written expression." To the same 
effect is the case of Harper v. Ins. Co., 22 N. Y., 443. We refer also 
to the following cases: Duffield v. Hue, 129 Pa., 94; Dick v. Ireland, 
130 Pa., 299; Wilcox V. Montour I. & S. Co., 540, and Ins. Co. v. Ellis, 
192 Pa. 321. Notwithstanding the somewhat doubtful case of Gillion v. 
Finley, 22 W. N. C, 124, we are clearly of the opinion that in the in- 
terpretation of the lease now before us, the written words are entitled 
to have greater effect than those which are printed, the written words 
being the terms selected by the parties themselves to express 
their meaning; and therefore that the plaintiff is entitled to judgment 
in this case for the full amount of her claim. 

Now, April I, 1918, the prothonotary is directed to file the fore- 
going findings of fact and conclusions of law and to give notice thereof 
forthwith to the parties or their attorneys. Exceptions sec. leg. 
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Keller-Dunham Piano Co. v. Sherwood, et aL 

Actions — Parties — Replevin — Judgment — Failure to serve copy of state- 
ment and notice to file affidavit of defense. 

In an action of replevin, judgment for plaintiff entered on praecipe 
by plaintiff's attorney for want of an affidavit of defense is a nullity as to 
parties not served with a copy of plaintiff's statement and notice to file 
affidavit of defense, although said parties were found in possession of the 
goods, served with the writ, and their names added by the sheriff as parties 
defendant. Such parties will be i^llowed to intervene as defendants and 
the judgment so entered shall be without prejudice to their rights as such. 

Replevin. Rule to intervene. In the Court of Common Pleas of 
Lackawanna County. No. 98, November Term, 191 7. 

L, P. Stark, for Plaintiff. 

H, S. Alworth, for Defendants. 

Edwards, P. J., March 11, 1918. — The writ of replevin in this case 
went out against two defendants, Sherwood and Bartlett. The return 
of the sheriff states that he found Baker, Carter and Woodruff in pos- 
session of the goods and chattels described in the writ, and thereupon 
that he served the writ on these three persons, and added their names 
as party defendants. Plaintiff filed the statement of the cause of actioq 
on October 8, 191 7, and notified Sherwood and Bartlett to file an affi- 
davit of defense within fifteen days, as provided by the Practice Act. 
Service of the notice was accepted by them on October 10, 1917. On 
October 26, 1917, plaintiff's attorney, by praecipe entered judgment for 
the plaintiff for $532.50 for the want of an affidavit of defense. In two 
days after entry the judgment was satisfied. Although the return of 
^he sheriff adding the names of Baker, Carter and Woodruff as de- 
fendants was made on October 4, 1917, neither of these defendants was 
served with a copy of the plaintiff's statement. Nor were they notified 
to file affidavits of defense. The judgment as to them is a nullity. We 
make the following order : 
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Now, March ii, 191 7, leave is granted W. J. Baker, P. P. Carter 
and C. S. Woodruff, defendants as per sheriff's return, to intervene as 
such defendiants, and that the judgment entered on October 26, 1917, 
shall be without prejudice to their rights as defendants. 



McElwee v. American Underwriters, Inc. 

Practice — Judgment, entry of — Exemplification of record — Misnomer 
of party defendant. 

In an action in the common pleas of Pennsylvania aga|nsf the "Ameri- 
can Underwriters, Incorporated," the plaintiff is not entitled to judgment on 
an exemplification of the record of a suit brought by him in a court of the 
state of Indiana against the "American Underwriters Company, Incorporated." 

Nor will judgment be directed in such case where the paper exemplified, 
though in the form of an order of court "that the plaintiff have and recover 
of and from defendant,'' a stated amount, pursuant to agreement of the par- 
ties by their respective counsel in open court, is signed only by the attorneys 
for the plaintiff and defendant, and does not show that any court or judge di- 
rected judgment to be entered in accordance with the agreement, or that 
judgment was actually entered. 

The contention that such agreement is equivalent under Indiana laws 
to a judgment entered, must be supported by evidence of some rule of prac- 
tice in the Indiana court or some provision of a statute permitting it to have 
the full force and effect of a final judgment. 

Rule for judgment. In the Court of Common Pleas of Lacka- 
wanna County. No. 639, January Term, 191 8. 

Amerman & Maxey, for Plaintiff. 
Donahoe & Helriegel, for Defendant. 

Edwards, P. J., March 11, 1918. — The claim in this case is based 
on an exemplification of a record from Marion County, State of In- 
diana. 

The first question relates to the name of the defendant. Plaintiff's 
claim, in our court, is against the "American Underwriters, Incorpor- 
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ated." That is not the exact name of the defendant against whom the 
judgment is entered in the Indiana court, if any judgment was entered 
at all. An examination of the record shows the following state of facts : 

1. The caption of the complaint in the Indiana court gives the 
name of the defendant as the "American Underwriters Company, In- 
corpated." 

2. The summons went out against the "American Underwriters 
Company'' and was served upon that company, according to the return. 

3. In an agreement for judgment signed by the attorneys for plain- 
tiflF and defendant, the name of the defendant is given as the "American 
Underwriters Co., Inc." This fact cures any misnomer found in 
the siunmons. It may be that the defendant sued in our coutt is the 
same defendant against whom it is claimed judgment was entered in the 
Indiana court ; but that fact does not appear in the pleadings. For this 
reason alone we are unable to direct judgment for the want of a suf- 
ficient affidavit' of defense. 

Again, it is questionable whether a judgment was actually obtained in 
the Indiana court. The part of the record on which plaintiff relies is 
as follows: 

"And afterwards, to wit., on the 22d day of October, 1917, being 
the 19th judicial day of the October term, 1917, of said court, before 
the same Honorable Judge thereof, the following further proceedings 
were had herein, to wit. : 

Ida McElwee \ 

American Underwriters Company, / 
Incorporated. ) 

Comes now the plaintiff by her attorney Joseph R. Morgan and 
comes now the defendant by its attorney James W. Noel and it is agreed 
by the parties in open court that judgment may be rendered herein for 
the plaintiff for $3,000.00 and interest from the 5th day of July, 191 7, 
and costs for said suit, and the court finds that the defendant has no as- 
sets in the State of Indiana to administer and that no receiver should 
be appointed. 
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It is therefore considered, adjudged and decreed by the court that 
the plaintiff have and recover of and from the defendant said sum ot 
three thousand and fifty-two dollars and 50-100 ($3,052.50) together 
with her costs in this behalf laid out and expended. All of which is 
finally ordered and adjudged and decreed. 

O.K. James W. Noel, 

Atty. for Deft. 
O.K. J. R. Morgan, 

Atty. for Pltflf." 

The record ends with this entry. Notwithstanding the use of the 
words "ordered, adjudged and decreed," it appears to us that the paper 
signed by the attorneys is, in effect, only an agreement for judgment. 
There is no order of any court or judge directing judgment to be en- 
tered in accordance with the agreement ; nor is there anything to show 
from any official, or from any record of the court, that judgment was 
actually entered. To convince us that the agreement is equivalent to a 
judgment entered, our attention should be called to some rule of practice 
in the Indiana court or some provision of a statute permitting such an 
agreement to have the full force and effect of a final judgment. 

Whatever might be the final solution of the questions referred to, it 
is very clear that plaintiff is not entitled to judgment in our court on the 
pleadings. 

Now, March 11, 1918, rule for judgment is discharged. 
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Liput, et ux., V. Greek Catholic Union. 

Beneficial association — Beneficiaries — Designation — Change — Considera - 
tion — Waiver of irregularities — Interpleader. 

Where a member of a beneficial association, by his declaration in writing, 
changed the designation of the beneficiaries originally named in his cer- 
tificate, by substituting his daughter and her husband, by whom he was being 
supported, and the association received the declaration, made no objection 
during the lifetime of the member to the manner in which the change was 
made, and at his death paid the benefits into court for the use of such party 
as shall on trial of interpleader "be found to be entitled thereto, Held, that the 
ueneficlaries last designated, on legal and equitable grounds, are entitled to 
the fund in court, notwithstanding any irregulArities in the manner of the 
designation. 

The by-laws of a beneficial association relative to the manner of designa- 
tion are solely for the convenience and protection of the association, and may 
be waived by it. The payment of the insurance money into court without ob- 
jection as to the manner of the designation, operates as such a waiver. 

The parties to the interpleader in such case have no standing to contend 
that the change in designation was not made in exact conformance with the 
requirements of the association's by-laws. 

Assumpsit and interpleader. In the Court of Common Pleas of 
Lackawanna County. No. 575, March Term, 191 7. 

C. J, Wing, for Plaintiffs. 
W. W. Hall, for Defendant. 

Edwards, P. J., April 15, 1918. — This suit was begun in the names 
of John Liput and Mrs. John Liput as plaintiffs. An amendment was 
allowed changing the name of Mrs. John Liput to Mary Liput, so that 
the case is now entitled John Liput and Mary Liput v. Greek Catholic 
Union. 

The plaintiffs sought to recover from the defendant the sum of 
$650, balance of a life insurance claim due from the defendant asso- 
ciation on a certi^cate of fraternal insurance issued to Joseph Manczos 
in his lifetime. 
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There being two claimants for the fund, the defendant presented 
a petition to the court praying for leave to pay into court the said sum 
cf $650 with the accumulated interest, so that the respective claimants 
might interplead. The money was accordingly paid into court and an 
issue was framed in which John Liput and Mary Liput are plaintiffs, 
and Paul Marcina and Anna Marcina, his wife, are defendants. This 
is the issue that was tried by the court without a jury, by agreement 
of counsel. 

Most of the facts have been agreed upon, and some evidence has 
been taken. 

From the evidence and the pleadiilgs, and the agreement as to 
facts, we find the following 

FACTS. 

The facts agreed upon by the parties, in writing, and therefore 
found by us, are inserted here in the language of the agreement itself. 

1. That it is admitted that Joseph Manczos, who died August 18, 
191 5, was a member in good standing, at the time of his death, of 
Branch No. 70 of the Greek Catholic Union of Exeter, Pa., a mutual 
benefit association ; that according to the record book of said association 
he became a member on January 30, 1910, and that he designated, ac- 
cording to the said book, in the writing of a former secretary, his 
beneficiaries as follows, one hundred dollars funeral benefit, two hun- 
dred dollars for wife, three hundred and fifty dollars to Paul Maucina 
(Marcina) and three hundred and fifty dollars to John Liput; that 
there appears on said records the following entry, "wife died, paid 
Manczos four hundred ($400) dollars" and that Manczos' wife died 
prior to her husband. 

2. That there is a balance of six hundred and fifty dollars due from 
the Greek Catholic Union, the sum of one hundred and fifty dollars 
of this amount to be paid or awarded to John Liput in payment of the 
funeral expense of the decedent, Joseph Manczos. 

3. That in the record book there appears in th% handwriting of a 
former secretary No. 70 Branch of said Greek Catholic Union, the 
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following words: " 191S changed benefits only for 

John Liput and his wife, one hundred and fifty ($150) dollars funeral." 

4. That the beneficiaries of Joseph Manczos, prior to April i, 
191 5, were Paul Marcina for two hundred and fifty dollars and John 
Liput for two hundred and fifty dollars, and that the sum of one hun- 
dred and fifty dollars was to be used to defray funeral expenses. 

5. That the record of the branch is in the Slavish language, and 
that a true and correct translation has been made of all material parts 
quoted. 

6. . That at the time of Joseph Manczos' death, Branch No. 70 was 
working under a constitution and by-laws adopted by the Greek 
Catholic Union May 28, 1914, and effective June 28, 1914, and in which 
appears the following clauses relative to rights and benefits of mem- 
bers : 

"49. The regular benefit of the members are as follows : 

"(a) If a member in good standing dies, a benefit of one thousana 
and fifty ($1,050) dollars will be paid from the treasury of the Union 
as per his last will or testament, within 60 days from the date the 
Supreme Ofiice receives the death certificate, to those whom the de- 
ceased member has made in his last will," etc. 

"(b) If the legal wife of a member, or the husband of a lady mem- 
ber in good standing, dies, the sum of $400 shall be paid to the survivor 
out of his or her death benefit, within sixty days from the date the 
Supreme Office receives the death certificate, to defray funeral ex- 
penses." 

"5:^. Every member has the privilege of changing his designation 
whenever he desires, but must sign such document at a meeting before 
two witnesses. If a member cannot write, he should make his mark 
before three witnesses. In both instances such documents must be con- 
firmed by the seal and officers of the subordinate lodge. In case ot 
death the latest designation is valid and the death benefit shall be paid 
according to it. 

"If a member is on his death bed and is making his designation, in 
such, case it is absolutely necessary that it be signed by three or more 
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witnesses and confirmed by a notary public or justice of the peace who 
must be present when same is made." 

7. That before June 28, 1914, Branch No. 70 was working under 
the constitution and by-laws adopted June 12, 1912, and effective July 
12, 19 1 2, in which appeared the following clauses relative to the rights 
and benefits of members : 

*'49. If a member in good standing dies, a benefit of one thousand 
and fifty ($1,050) will be paid as per his last will, which must be re- 
corded in the books of the subordinate lodge and Union within thirty 
days after the death of the member, out of the treasury of the Union 
within sixty days, counting from the day the Supreme Office receives 
the death certificate, to those whom the deceased member has named 
in his last will." 

"52. Every member has the privilege of changing his will or desig- 
nation if he desires, and in case of death only the latest will or designa- 
tion is valid, and the death benefit shall be paid out according to it. If a 
member is on his death bed and is making his will, in such a case it is 
absolutely necessary that it be signed by at least three witnesses and con- 
firmed by a notary public, or a justice of the peace, who must be pres- 
ent when same is made. If a member, who is in good health, desire to 
have his will changed, it is sufficient if the change is confirmed by the 
officials of the society." 

8. That the change of beneficiary as noted on the record book of 
the local branch and set forth in the third request hereof was not made 
at a meeting of the lodge. 

The foregoing facts are those formally admitted. The following 
are the facts fotuid from the additional evidence taken: 

9. In the month of April, 191 5, Joseph Manczos changed the 
designation of his beneficiaries. This change was made on April 3. 
Manczos signed a paper which reads as follows : "3rd day of April 191 5. 
With this brethren of the lodge I, as secretary of Branch No. 70 of the 
Greek Catholic Union witness that Joseph Manczos from this time 
changes his death benefits to John Liput and Mary Liput. (Signed) 
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Joseph Manczos, his mark. Andrew Masley, George D. Evon, John 
Liput and Mary Liput." 

Andrew Masley was the secretary, and Evon and Liput were 
members of the local branch, Liput being also a beneficiary. This 
paper, known as Exhibit i, was not sent forward to the Supreme Of- 
fice, but was kept by the president of the local branch and by him pro- 
duced at the trial. 

The paper that was sent forward to the Supreme Office of the 
society is known as Exhibit 2. It reads thus: 

"A change of last will or designation from Branch of St. Gregory, 
Men's Branch No. 70, of the Greek Catholic Union, given the 28th day 
of April, 191 5, in Exeter borough. I, the undersigned, by name Joseph 
Manczos, a member in good standing in the above named branch, ac- 
cording to paragraph No. 52 of the by-laws, which were read and 
adopted at the twelfth supreme convention held on the 12th day of 
Junfe, in Homestead, change my present testament which I decree and 
declare as invalid, and in the place of it I change my testament in good 
and clear understanding, and wish it to go as follows: (Give the name 
of the person upon whom you wish to change the designation, relation 
and in what sum). To my daughter, Mary Liput, and to my son-in- 
law, John Liput, my whole benefits. This is my last will which I sign 
before two witnesses and before the officers of the lodge in my own 
handwriting. (Signed) Joseph Manczos, his mark. (His own handt- 
writing). We, as witnesses before whom this brother signed his last 
will signed our names. (Signed) John Simaga, witness. George Divan, 
witness. Michael Czimar, president of the lodge. Andrew Ma^leyj, 
secretary of the lodge. (Seal). 

*Tn case the member or a lady member does not know how to 
write let him sign his name by mark as follows: John Russim, his 
mark. This cross must be sworn to before two witnesses before a 
notary public or a justice of the peace that they saw with their own 
eyes when the member or the lady member signed the cross, and this 
affidavit of witness must be attached to the last will when it is sent to 
the supreme secretary of the Union, otherwise the testament will not be 
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valid. No. 2. If the member or the lady member signs the last will 
on his death bed this testament must be witnessed by a notary public ac- 
cording to paragraph No. 49 of the supreme by-laws, which were sent 
from the supreme secretary. 

"Second issue in the year 1913." 

This second paper is a confirmation of Exhibit No. i, and, there- 
fore, a confirmation of the change in the designation of the beneficiaries 
already made by Manczos. Neither paper is drawn in exact compli- 
ance with the requirements of the by-laws of the society ; but the society 
recognized the change of designation and made a minute thereof on its 
records in April, 191 5. 

10. The amount of the original beneficial insurance was $1,050. 
Manczos' wife died before her husband, and the sum of $400 was paid 
to him on her account. The allowance for funeral benefit was changed 
from $100 to $150, and it is agreed that the latter sum .shall be paid 
John Liput out of the fund in court. This leaves a balance of $500 
to be awarded to one or the other of the party claimants, according to 
the justice of their demands. 

11. Mary Liput and Anna Marcina are the daughters of Joseph 
Manczos, deceased. Manczos did not work for a year before his 
death, and during that time he lived with and was supported by John 
Liput and wife. John Liput also paid the premiums on the insurance 
in the Greek Catholic Union, for seven or eight months prior to Manczos' 
death. 

12. Manczos had insurance in two societies, one of which he men- 
tioned as the English society, and the other, as the Russian lodge, which 
is the Catholic Union society. Manczos declared in the presence of 
several persons that he was going to give the insurance from the Rus- 
sian lodge to Liput, and that from the English lodge to Marcina. 
These declarations were made in April, 191 5. 

13. The local branch and the supreme society itself have inter- 
posed no objection to the change in the designation of beneficiaries 
made by Manczos in April, 191 5. 
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CONCLUSIONS OF LAW. 

1. The plaintiffs, John Liput and Mary Liput, his wife, on legal 
and equitable grounds are entitled to the fund in court. 

2. The defendant, the Greek Catholic Union, having received from 
Joseph Manczos in April, 191 5, his declaration in writing changing the 
designation of the beneficiaries named in his certificate of insurance, 
and having made no objection during Manczos' lifetime, to the manner 
in which the change was made; and having also paid the insurance 
money into court to be awarded by the court to the party or parties en- 
tided to it, the parties to the interpleader cannot now contend that the 
change was not made in exact conformance with the requirements of the 
society's by-laws. 

3. Plaintiffs in the interpleader issue are entitled to judgment. 
They are entitled to the fund in court with the accumulated interest. 

DISCUSSION. 

That Joseph Manczos was fully determined, in the month of April, 
191 5, to make the insurance in the Greek Catholic Union payable to his 
daughter Mary and her husband, John Liput, cannot be questioned. 
This fact is established by the evidence, and it is so found by us. There 
was every reason why Manczos should make such a disposition of his 
insurance. He had been supported by this daughter and her husband 
for a year prior to his death, and John Liput had paid the premiums 
on the insurance for the last six months of that period. The daugh- 
ter received from her father only forty dollars during all of this time. 
Nor was the change in the designation of his beneficiaries, as contem- 
plated by Manczos, inequitable to the other daughter, Anna Marcina. 
The father had other insurance in an English society, and he declared 
that Anna should receive this insurance. Whether or not she received 
that insurance is not disclosed by the evidence. The fact would not be 
relevant if it were proven. Nor has it any place in the determination 
of the present issue. We refer to it only because it throws a light on 
the intention of Manczos, and the reasons that induced him to make 
the ctjange of beneficiaries in the case now before us. 
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It also appears very clearly that the Greek Catholic Union did not 
interpose any objection to the change of beneficiaries as made by Manc- 
zos. On the record book of the local branch No. 70 is found this en- 
try: " 1915 change benefits only for John Liput and 

his wife, one hundred fifty ($150) dollars funeral." The entry was 
evidently made in April. During the same month the officers of the 
local branch sent to the supreme office a more elaborate statement of 
the change in beneficiaries. This is Exhibit No. 2, which was for- 
warded from the parent office to its attorney in Lackawanna county, ■ 
who produced it at the trial of the present case. The defendant— the 
Greek Catholic Union — as stated, is not objecting to any informality 
in the papers by which the change of beneficiaries was made. It waives 
that question, because it has paid the $650 into court, and has secured 
an order for an interpleader. The defendant says in effect : We owe 
the money, and we want it paid to the party entitled to it. We are 
not insisting on any rights that belong to the society. They are all 
waived. Whosoever of the interpleading parties is, in equity, entitled 
to the fund, let that party have it. 

Bearing in mind that the issue in the present case is not a contest 
between the defendant society and one of its members, we consider the 
decision in Pa. R. R. v. Wolfe, 203, Pa., 269, as applicable and some- 
what decisive of the merits of the present controversy ; and to the same 
effect is the case of King v. Supreme Council, &c., 216 Pa., 553. In 
the Wolf case, supra, reference is made to Titsworth v. Titsworth. 20 
Pa. Repr., 213; and we quote as follows from the opinion in the latter 
case: "In the determination of the various questions arising in this 
case, it must be constantly borne in mind that the Ancient Order of 
United Workmen, the association that issued the benefit certificate, is 
no longer a party, and is not taking any part in the litigation. It has 
paid the money into court, and has been released from all obligation 
respecting it. This payment, however, is an admission on its part that 
the benefit certificate was rightfully issued, and hence all contention 
as to whether its rules and regulations respecting these matters had been 
complied with is out of the case, and is entirely disposed of. We mean 
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by this to assert that when the association issues a certificate, or changes 
the beneficiary, all questions as to whether it is done or not in accord- 
ance with their rules and regulations are concluded." The same rule 
is upheld in Noble v. Beneficiary Ass'n., 224 Pa., 298, viz., that the hy 
laws of a beneficial association as to transfers are solely for the con- 
venience and protection of the association, and may be waived by it with- 
out any person having the right to complain. 

We conclude that the plaintiffs have the right of the issue in this 
case. 

Now, April 15, 1918, the prothonotary is directed to file the fore- 
going findings of fact and conclusions of law and to give notice thereof 
forthwith to the parties or their attorneys. Exceptions sec. leg. 



Wasta, et al. v. Old Forge Borough. 

Negligence — Municipality — Embankment — Absence of guard rail — 
Driving. 

Where plaintiff was driving along a public street in a borough at a point 
where the same was about twenty-five feet wide, on down grade, with a 
steep embankment at the side unprotected by a guard rail, and the horse 
shied at a piece of paper blown against its feet and with the carriage and 
occupant went over the embankment, resulting in plaintiff's injury, Held, 
that the neglect of the borough to provide a guard rail or barrier on the em- 
bankment, for the protection of persons lawfully using the street, was the 
proximate cause of the accident, and that the borough is liable in damages 
for the injuries. 

Those having the care and supervision of borough streets are bound 
to foresee and reasonably provide against injuries resulting from well known 
habits of horses. 

* 

Trespass. Trial by court without a jury. In the Court of Common 
Pleas of Lackawanna County. No. 605, January Term, 191 5. 

Taylor & Lewis and O'Brien & Kelly, for Plaintiffs. 
/. U. Bonner and C. L. Robertson, for Defendant. 
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Edwards, P. J., April 8, 1918. — Departing from the usual course of 
trials in cases against municipalities involving allegations of negligence 
and the consequent injuries to persons or personal property, counsel in 
the present case have agreed to have it tried by the court without a jury. 
From the evidence and pleadings we find the following 

FACTS. 

1. In the forenoon of a day in the month of April, 1914, John 
Wasta, his daughter, Katie Wasta, and one Stephen Bartosch, were driv- 
ing along Bridge street, one of the public streets of Old Forge borough, 
m a single carriage, drawn by one horse. Bridge street, at the time 
stated, was a dirt road, without sidewalks, descending at a somewhat 
sharp grade to a point near the Mitchell hotel, where Bridge street inter- 
sects the main road leading from Pittston to Scranton. At the time of 
the accident complained of in this case, the roadway of said street 
pitched to some extent from the easterly side towards the westerly or 
Mitchell hotel side. On this westerly side there was an embankment, 
supported in greater part by a stone wall. The top of the wall or em- 
bankment was about even with the surface of the roadway, and the open- 
ing behind the embankment was about ten feet in depth. There was no 
guard rail or barrier of any kind on the embankment for the protection of 
travel. The roadway itself was about twenty-five feet in width. 

2. When the horse and carriage referred to came down the hill, 
and had reached a point about thirty feet from the end of the Mitchell 
hotel building, the horse became frightened suddenly by a piece of paper* 
blown against his feet ; and he shied towards the embankment. Although 
Wasta pulled on the lines to keep the horse to the right of the road, the 
horse, carriage and the three travelers went over the embankment into 
the opening behind the wall. Wasta and his daughter were injured, and 
the harness and carriage were practically destroyed. 

The foregoing second finding of fact controls the decision in the 
present case. There is some testimony on the part of the defendant to 
the effect that the horse began to run at a point two hundred feet up the 
hill because of the dropping of a bolt from the carriage, thereby causing 
the shaft to drop down so as to strike the heels of the horse and render 
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him unmanageable. We have considered this testimony carefully, and, 
because of its vague and rambling character, we have discarded it in 
reaching the conclusion expressed in our second finding of fact. 

3. By reason of the fall over the embankment Katie Wasta suf- 
fered severe injuries. The principal injury was a compound fractuiv 
of the nasal arch, which also caused a squint in the left eye. These in- 
juries, to a greater or less extent, are of a permanent character. The 
fracture of the arch of the nose can be helped by an operation, which 
will cost one hundred dollars ; but the results of these injuries, neverthe- 
less, will be of a permanent nature. Taking into consideration all the 
injuries suffered by Katie Wasta, and her pain and discomfort in the 
past, as well as the inconvenience she will undergo in the future, a fair al- 
lowance in damages to which the said Katie Wasta is entitled is fixed 
at one thousand dollars. 

4. By reason of the injuries suffered by his daughter, John Wasta 
expended the sum of one hundred and three dollars for her proper care 
and treatment. 

CONCLUSIONS OF LAW. 

1. The authorities of Old Forge borough, in the exercise of the care 
and supervision over the streets of the borough required under the law, 
were in duty bound to place a guard rail or barrier on the embankment 
near the Mitchell hotel for the protection of persons lawfully using 
Bridge street ; and in failing to provide such a barrier the borough was 
negligent. 

2. The proximate cause of the accident complained of in this case 
was the absence of such guard rail or barrier. 

3. Katie Wasta, one of the plaintiffs, is entitled to a judgment in 
her favor in the sum of one thousand dollars. 

4. John Wasta, the other plaintiff, is entitled in his own right to a 
judgment in his favor in the sum of one hundred and three dollars. 

PLAINTIFFS^ REQUESTS FOR FINDINGS OF FACT 
AND THE ANSWERS THERETO. 

I. That on the 13th day of April, A. D. 1914, at 10:30 o'clock 
a. m., John Wasta and Katie Wasta, plaintiffs in the above stated case. 
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accompanied by Stephen Bartosch, were driving along Foot avenue or 
Bridge street, in the borough of Old Forge, in a single carriage drawn 
by one horse, when a piece of paper was blown under said horse thereby 
frightening the horse and causing it to shy toward the hotel property 
known as the Mitchell hotel, and that thereupon the said horse and car- 
riage, together with the occupants of the carriage, fell into an opening be- 
tween said street and said Mitchell hotel, a distance of from ten to 
fifteen feet. 

Answer. Found as requested except as to the depth of the open- 
ing. The depth was about ten feet. 

2. That said Foot avenue or Bridge street is a much travelled pub- 
lic highway in said borough of Old Forge, lading from Duryea to Tay- 
lor, Pa., and that said street intersects the main road leading from 
Scranton ot Pittston at said Mitchell hotel. 

Answer. Found as requested. 

3. That said street or highway consisted of a dirt road without 
paved sidewalks on either side, and that said street or highway, as the 
same approached the said main road, declined sharply toward said main 
road for a distance of at least two hundred and fifty feet. 

Answer. Found as requested. 

4. That to protect the westerly embankment of said street or high- 
way a wall had been erected along the Mitchell hotel and along said Foot 
avenue or Bridge street, and that said wall was erected for the purpose 
of sustaining said Foot avenue or Bridge street, and that said wall was 
erected to a height slightly lower than the level of said Foot avenue or 
Bridge street. 

Answer. Found as requested except that the top of the wall was 
about level with the street. 

5. That at the time of the accident complained of in the above 
stated case, the roadway pitched or declined from the easterly or Naylor 
side of said Foot avenue or Bridge street toward the westerly or Mitchell 
side of said Foot avenue or Bridge street, and that at said time a nar- 
row pathway was used along the Mitchell side of said Foot avenue or 
Bridge street, which said pathway was on a level with said Foot avenue 
or Bridge street, and that immediately west of said pathway, and between 



Digitized by VjOOQ IC 



LACKAWANNA JURIST 109 

it and said Mitchell hotel, there was an embankment partly supported by 
said wall ten to fifteen feet deep. 

Answer. Found as requested except that the depth of the embank- 
ment averaged about ten feet. 

6. That at the time and place of said accident and along said path- 
way and embankment there was no barrier or impediment between said 
pathway and said hole or opening, to protect people passing over and 
upon said Foot avenue or Bridge street. 

Answer. Found as requested. 

7. That at the time of said accident the only part of said street or 
highway fit for use was a roadway over the same about twelve feet wide, 
which said roadway was along the westerly or Mitchell side of said Foot 
avenue or Bridge street. 

Answer. Refused. We refer to the last sentence in our first find- 
ing of fact. 

8. That at the time of the said accident the said plaintiffs, John 
Wasta and Katie Wasta, were carefully driving from their home in 
Duryea toward Taylor, in a single carriage drawn by a horse that John 
Wasta had used for two years without trouble, and that when said horse 
shied the said John Wasta made every effort to control him and avoid 
going over said embankment, but despite the efforts of the said Johi> 
Wasta to restrain him the horse went over the embankment dragging 
after him the carriage containing the said plaintiffs and Stephen 
Bartosch. 

Answer. Found as requested. 

9. That by reason of the fall into the said opening the said Katie 
Wasta was severely and permanently injured in that she received a com- 
pound fracture of the nasal arch, that she was cut on the forehead, re- 
ceived a severe gash under the chin, that her eyes were blackened, both 
knees badly contused and cut, her body was severely bruised, that she 
suffered from shock, and that the injury to the nose had caused a squint 
in her left eye. That such injury to the nose interfered with hef 
breathing and still does interfere with her breathing, and that under the 
testimony of the physicians for the plaintiffs, as well as the physician 
who testified for the defense, this injury to the eye will be permanent 
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and that the injury to the nose had flattened out the same so that the 
same would remain flattened permanently, and that by reason of the 
injury to the nose, as aforesaid, her breathing was interfered with and 
that such interference could only be improved by an operation which, un- 
der the testimony, would cost about one hundred dollars and cause much 
suffering to the said Katie Wasta. That by reason of the injury to her 
nose, forehead, chin and eye, the said Katie Wasta is penuanently dis-r 
figured, and that by reason of all the injuries received by her, as afore- 
said, she has suffered a severe nervous shock and has suffered great 
bodily pain and physical discomfort, w^hich she still suffers and will con- 
tinue to suffer in the future. 

Answer. Found as requested. 

10. That by reason of such permanent injuries and disfigurement, 
pain, suffering and discomfort, which the said Katie Wasta suffered, and 
will in future suffer, she is entitled to damages in the sum of . 

Answer. For answer to this request we refer to our third finding 
of fact. 

11. That the said John Wasta, by reason of the injuries so re- 
ceived by his daughter Katie Wasta, was obliged to expend moneys for 
the proper care and treatment of the said Katie Wasta. 

Answer. Found as requested. 

defendant's requests for findings of fact 
and the answers thereto. 

1. By agreement of counsel and parties the two cases above named 
were tried together before the court without a jury under the provisions 
of the Act of 1874, and supplements thereto. 

Answer. Found as requested. 

2. The plaintiff, John Wasta, is the father of the other plaintiff, 
Katie Wasta, and on the 13th of April, 19 14, the plaintiff, John Wasta, 
was traveling along one of the borough streets of the borough of Old 
Forge en route to Scranton, driving a horse hitched to a buggy, in which 
were seated with the two plaintiffs above named, another gentleman by 
the name of Steve Bartosch. 

Answer. Found as requested. 
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3. When they had reached a point in the road about two hundred 
feet south of the Mitchell hotel, and approximately near the top of tne 
hill, the horse became frightened and started to run away and ran down 
the hill until it reached a point. nearly opposite the rear of the MitchcU 
House, when it was suddenly caused to fall over the embankment on the 
left hand side of the road into the rear of the Mitchell House yard. 

Answer. Refused. For further answer we refer to our second 
finding of fact. 

4. The cause of the runaway was alleged by the plaintiff to be the 
stepping of the horse upon a piece of paper as it reached a point just 
where it left the roadway. The cause alleged by the defendant, and the 
defendant's witnesses, was the dropping or losing of a bolt out of the 
buggy causing the shaft to drop down and hit the horse on the heels and 
rendering the horse unmanageable and the wagon incapable of being 
guided, and I find the cause of the horse's fright and the method in 
which he ran away to be as alleged by the defendant's witnesses. 

Answer. Refused. 

5. At the point where the horse went over the bank and left the 
roadway, the roadway was of a width from twenty-eight to thirty-eight 
feet wide according to the testimony of the witnesses, on a well preserved 
roadway, along the sides of which was a gutter, and then outside of the 
gutter was a dirt sidewaJk ; the embankment of the gutter and the side- 
walk being slightly above the level of the roadway, and there was plenty 
qf room in the roadway for horses and wagons to pass and repass, if 
the horses and wagons were under control. 

Answer. While we do not consider that the facts stated in this re- 
quest have any material bearing in the case, we find as requested except 
as to the width of the roadway. 

6. John Wasta, who was driving the horse at the time of the 
accident, was unable to manage the horse, and the horse seemed to have 
gotten away from his control shortly after the bolt fell out of the wagon 
und loosened the shaft. 

Answer. Refused. 

7. At a point where the horse left the roadway and went over the 
bank there was an old fence made with posts, along which was strung 
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old wire rope cables and wire, and there was some shrubbery growing 
along the top of the bank, which fence and shrubbery were broken 
through and knocked down by the horse and wagon in going over the 
bank. 

Answer. Refused. 

8. Whether there was a barrier there or not, the barrier or want 
of barrier had nothing to do with the cause of the accident. 

Asnwer. Refused. 

9. The proximate and efficient cause of the accident was the drop- 
ping of the bolt from the buggy, or the losing of it which caused the shaft 
to fall down and hit the horse's heels and render him unmanageable. 

Answer. Refused. 

plaintiff's requests for conclusions of law 
and the answers thereto. 

1. That the approximate cause of the injury was the absence of 
guard rails or barriers along the Mitchell or westerly side of Foot ave- 
nue or Bridge street, and not the frightening of the horse by a flying 
newspaper. 

Answer. Affirmed. 

2. That Foot avenue or Bridge street at the time and place of the 
accident was dangerous, and it was therefore incumbent upon the bor- 
ough authorities to protect said street at said place with guard rails or 
other barrier, and this the borough authorities had failed to do. 

Answer. Affirmed. 

3. That the borough authorities were bound to know that the fright 
of a horse is an ordinary circumstance and is to be expected, and 
that his conduct when in fright may be unreasoning, insane and un- 
looked for, and their failure to provide adequate guard rails or other 
barriers amounts to negligence. 

Answer. Affirmed. 

4. That the borough authorities were bound to foresee and reasoh- 
bly provide against the common danger to ordinary travel on that high- 
way. It is well known that one of such dangers arises from the habit of 
fright in the horse, and it is just as well known that when affirighted 
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no one can foretell his conduct. The presence of guard rails or bar- 
riers would have been a protection from the danger of going over the 
embankment no matter what the movement of the horse, and therefore 
they ought to have put up guard rails or barriers, and their neglect of 
duty in this particular was the proximate cause of the injury. 
Answer. Affirmed. 

5. The plaintiffs were not guilty of contributory negligence. 
Answer. Affirmed. 

6. The plaintiffs made out a case of negligence against the de- 
fendant, and are entitled to recover. 

Answer. Affirmed. 

7. Judgment should be entered in favor of the plaintiffs in the 
sum of — . 

Answer. For answer to this request we refer to our third and 
fourth conclusions of law. 

defendant's requests for conclusions of law 
and the answers thereto. 

1. Under the law and the evidence in this case the plaintiff, John 
Wasta, is not entitled to recover. 

Answer. Refused. 

2. Under the law and the evidence in this case the plaintiff, Katie 
Wasta, is not entitled to recover. 

Answer. Refused. 

3. Under the law and the evidence in this case no negligence on 
behalf of the defendant borough has been shown, which is the proxi- 
mate, efficient cause of the accident to either of the plaintiffs. 

Answer. Refused. 

4. The borough will not be held liable for omitting guard rails 
which may have prevented the accident, where the sole efficient cause 
was the dropping of the bolt connecting the shaft with the buggy, in 
consequence of which the control of the horse and wagon was lost, with 
the result of the whole party being thrown from the buggy over the 
embankment along the road. 
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Answer. Having found the fact against the defendant on this point, 
the request is refused. 

S. It is not the duty of a borough to keep the entire street in a 
safe condition, especially where the street, such as in this case, even 
though within the territorial limits of the borough, is in a comparatively 
rural community. It is sufficient that a portion of the width of the road 
is kept in a reasonably safe and smooth condition convenient for travel. 

Answer. As a general proposition touching the character of the 
roadway this request is affirmed. However, we hold that the borough 
was negligent in failing to provide a guard rail or barrier on the embank- 
ment near the Mitchell hotel. 

DISCUSSION. 

Having found as a fact that the absence of a barrier at the foot of 
Bridge street was the proximate cause of the accident in this case, the 
decision logically follows in favor of the plaintiffs' contention. The state 
re)x>rts contain numerous cases declaring the law in cases like the one 
at bar. An interesting case is that of Yoders v. Amwell Township, 
172 Pa. 447. A young man took two young women to a church sociable 
in a one-horse buggy on a dark night. On their return about midnight 
they crossed a narrow bridge which was not protected by a guard rail. 
Just as they got to the bridge, the plaintiff, a girl fifteen years old, ac- 
cidentally dropped her hat from the buggy. The driver, however, did 
not stop, but continued over the bridge, and stopped about fourteen feet 
from it. He then gave the lines to the older girl, who had some knowl- 
edge of horses and experience in driving. He then went back for the 
hat. While he was gone the horse turned towards the side of the road, 
and took fright and quickly backed the buggy on the bridge, and over the 
side of it, and the plaintiff was injured. At the point where the horse 
was stopped there was a high bank with projecting rocks, and on one 
side of the bridge a spring ran over the rocks making the usual sound of 
a waterfall. -^Held, that the neglect of the township to properly guard 
the bridge was the proximate cause of the accident, and that the town- 
ship was liable in damages for the injury. 

From the report of this case we quote as follows: "Of all our 
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domestic animals, the horse is probably the most intelligent, yet among 
all of them he is most subject to fright; a bit of white paper stirred by 
the wind in the roadway will startle and sometimes render him uncon- 
trollable ; what movement he will make in one of his paroxysms of ter- 
ror, human intelligence cannot anticipate, and still worse, because of his 
superior strength and agility, cannot control. Such facts are within 
the common observation of mankind. It is the habit of the horse, not 
his particular movement in the exercise of it, which last is beyond hirnian 
foresight, that defendant ought to have known and provided against." 

And as applicable to the facts of the present case we quote fur- 
ther: "The township authorities were bound to foresee and reasonably 
provide against a common danger to ordinary travel on that highway ; it 
is well known that one of such dangers arises from the habit of fright 
in the horse, and it is just as well known that when affrighted no one 
can foretell his conduct ; the presence of guard rails would have been a 
protection from the danger of going over the bridge, no matter what 
the movement of the horse; therefore, the habit of the horse being 
known, they ought have put up the guard rails, and their neglect of duty 
in this particular was the proximate cause of the injury. Or to express 
it in another form : The fright of the horse was ordinary,^and to be 
expected ; that his conduct when in fright would be unreasoning, insane 
and unlooked for, was also to be expected; if it were otherwise, it would 
have been extraordinary, because contrary to common observation; the 
township authorities should have guarded against that which was to be 
expected, and it will not excuse the negligence of the supervisors or 
make that negligence the remote cause, to assert they could not foresee 
the particular freak of conduct in a terrified horse." 

We are of the opinion that the fpregoing extracts from the opinion 
in the Yoders case correctly state the law on the facts detailed in our con- 
clusions. 

Now, April 8, 19 18, the prothonotary is directed to file the foregoing 
findings of fact and conclusions of law and to give notice thereof forth- 
with to the parties or to their attorneys. Exceptions sec, leg. 
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Commonwealth v. Fatt. 

Certiorari — Summary conviction — City ordinance — Judgment in- 
consistent with ordinance. 

Under a city ordinance which only forbids "keeping a gambling house," 
and provides that the presence of a gambling device in any house shall be 
^^primafacie evidence" that such house is a gambling resort, a conviction by a 
magistrate of "keeping a gambling device" in violation of the ordinance will 
be reversed on certiorari. , 

Certiorari. In the Court of Common Pleas of Lackawanna County. 
No. 14, March Term, 1918. 

/. K. Barrett, Asst. City Solicitor, for Commonwealth. 
P. E. Kilcullen, for Defendant. 

Newcomb, J., April 22, 1918. — DefendaQt was convicted of "Keep- 
ing a gambling device" in violation of "City ordinance No. 47." 

This accords neither with the information upon which the arrest was 
founded, nor with the ordinance itself. So far as concerns this case, 
"Conducting a gambling house'' is the thing forbidden by the ordinance. 
And that is what was charged in the complaint. "Keeping a gambling 
device" is nowhere defined as an oflfense against the ordinance. The 
only thing it attempts to do in that behalf is to make "the presence" of 
such device in any house ''prima facie evidence" that the house is a 
gambling resort. 

Whether the city has power to enact rules of evidence is a ques- 
tion about which one may at least venture to entertain a doubt. But be 
that as it may, the only proof was that upon search of defendant's 
premises a punch-board was found — not in use, but lying under a 
counter. 

Hence, at least, it could be said that the judgment conforms to the 
proofs. But to be self-sustaining it must conform to the ordinance; 
and as to that it presents a material variance which is fatal to the pro- 
ceeding. 

The exceptions are sustained and the judgment is reversed. 
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Commonwealth v. Morcom. 

Criminal law — Evidence — Statutory rape — Attempt at rape — Act March 
31, i860, P. L. 442. 

Where the evidence on the trial of an indictment for statutory rape un- 
der Act May 19, 1887, P. L. 128, is such that the jury might have found the de- 
fendant guilty as charged, and there is evidence which warranted them in 
finding that the olTence charged was intended and attempted by the defendant 
but was not completed because of there being no actual penetration, a convic- 
tion of an attempt to commit rape will be sustained under the Act of March 31, 
1S60, section 50, P. L. 442. 

Rule for new trial. In the Court of Oyer and Terminer of Lacka- 
wanna County. 'No. 8, October Term, 1917. 

G. W. Maxey, Dist. Atty., for Commonwealth. 
H. D. Carey, for Defendant. 

Searle, p. J., 22nd Jud. Dist., Specially Presiding, April 20, 1918. — 
The defendant was brought to trial on April 10, 1918, upon an indict- 
ment containing four counts, the first charging common law rape, the 
second statutory rape under the act of assembly of May 19, 1887, sec- 
tion I, P. L. 128, the third an attempt to commit common law rape, and 
the fourth count charging assault and battery. 

The female alleged to have been outraged was the defendant's child, 
and upon the trial it was admitted that the defendant^was thirty-four 
years old and that his daughter was under nine years of age when the 
alleged oifenses were committed. 

The first and third counts in the indictment were withdrawn from 
the jury, leaving for their consideration the second and fourth counts. 
The jury were instructed with respect to the act of the 31st of March, 
i860, section 50, P. L. 442, which reads, "If upon the trial of any per- 
son charged with any felony or misdemeanor, it shall appear to the jury 
upon the evidence, that the defendant did not complete the offense 
charged, but was guilty only of an attempt to commit the same, such 
person shall not by reason thereof be entitled to be acquitted, but the jury 
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shall be at liberty to return, as their verdict, that the defendant is not 
guilty of the felony or misdemeanor charged, but is guilty of an attempt 
to commit the same," and concerning the application of this act the jury 
were instructed: 

In this case you may find a verdict of guilty upon the second count 
of the indictment, if you should find that the defendant actually pene- 
trated the person, in however slight a degree, of Bessie Morcom. You 
may find that there was no penetration, but that the defendant attempted 
to penetrate, and then you could say we find the defendant guilty of 
an attempt to commit rape; or you could find the defendant guilty of 
assault and battery as charged in the fourth count of the indictment; 
or you could acquit him." 

The jury, on April 13, 1918, rendered a verdict of guilty of an 
attempt to commit rape, and recommended the defendant to the mercy 
of the court. The defendant has applied for a new trial and urges as a 
reason that the jury were not warranted in finding evidence to sustain 
the conviction. 

In Commonwealth v. Flaherty, 25 Super. Ct., 490, the court say: 
"To constitute an attempt there must be an intent to do a thing com- 
bined with an overt act which falls short of the thing intended." 

Mr. Justice Mitchel, in Commonwealth v. Egan, 190 Pa., 10, said: 
"An attempt in general is an overt act done in pursuance of an intent to 
do a specific thing, tending to the end, but falling short of complete ac- 
complishment of it; the overt act must be sufficiently proximate to the 
intended crime to form one of the natural series of acts which the in- 
tent requires for its full execution-." 

"To be guilty of an attempt there must be an unlawful purpose and 
the act committed which would carry it into immediate execution, unless 
prevented by some counter act in force or circumstances:" Lamb v. 
State, 26 Am. Law Reg., 641. See also Kelly v. Com. i Grant, 482, in 
which the court say, "Acts are necessary to constitute an attempt, and 
an attempt to commit a rape is an ineffectual effort by force, to have car- 
nal connection." 

It appears clear to the court that an ineffectual effort by specific acts 
to have carnal connection of a female child, the completion of which. 
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however, was prevented by some physical condition or other circum- 
stances, would constitute an attempt to commit statutory rape, and the 
person charged with statutory rape might be found guilty of an attempt 
to commit rape under the act of assembly of the 31st of March, i860, 
section 50, P. L. 442, above quoted. 

This case was for the jury, and they might have found from the evi- 
dence that the defendant was guilty of statutory rape, and there is evi- 
dence which warranted them in finding that the defendant intended -and 
attempted to have sexual intercourse with his child; but that there was 
not such sexual intercouse under the law as would warrant the convic- 
tion by reason of there being no actual penetration, but that there was 
an attempt to penetrate with intent to have sexual intercourse. 

We decline to disturb the verdict of the jury, but will heed their 
recommendation for mercy. 

Now, April 20, 19 1 8, rule for new trial discharged, and the defend- 
ant is directed to present himself to submit to the judgment of the court 
upon the verdict. 



Magnotta v. Murphy, et al. 

Mechanic's Hen — Amendment — Limitation — Description of different 
property. 

Under Act June 4, 1901, P. L. 453, sec. 51, amendment of a mechanic's 
lien by substituting a description of a property at a location entirely different 
from that mentioned in the lien, can not be allowed after the time for filing 
had expired. 

And where the location of the property as stated in the lien was at the 
corner of two given streets, which were in fact parallel streets, a long distance 
apart, and it appears that it was located on neither one, the original claim 
would be void for repugnancy, in which case there would be nothing to amend. 

Motion to amend. In the Court of Common Pleas of Lackawanna 
County. No. 318, March Term, 19 18. 

A. A, Vosburg, for Plaintiff. 
Donahoe & Helriegel, for Defendants. 
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Newcomb, J., April 24, 1918. — December28,i9i6,thisclaimwasfiled 
by a sub-contractor. On the face of its averments the six months al- 
lowed for such lien by the statute hereinafter cited ran from Septem- 
ber isth, that year, and expired on the same date in March, 1917. As 
therein described the property sought to be charged was a frame build- 
ing on a lot about one hundred feet square at the northwesterly comer 
of Fig and Gibson streets, in this city. March 28, 1918, more than a 
year after the right of lien had expired by limitation, the present motion 
was made for leave to amend by describing the lot as located *'at the 
corner of Brook street and Pittston avenue. County of Lackawanna and 
State of Pennsylvania." 

Assuming this to mean the City of Scranton, it is hopelessly at vari- 
ance with any location to which the original could possibly refer. No 
doubt that was erroneous. Fig and Gibson do not intersect. They are 
not only parallel streets, but in different sections of the city, something 
like two miles apart. Fig is in South Scranton, where the proposed 
amendment now locates the property, though at no point less than two 
blocks distant from either corner of Brook street and Pittston avenue. 

Thus claimant faces a dilemma, either horn of which would seem to 
be fatal. 

There being no such possible location as that first alleged, the orig- 
inal claim could be held void for repugnancy. In that case there would 
be nothing to amend. 

From that plight there would seem to be no escape except where 
it might appear that the description referred to some property on one 
of the two streets named, and that the other had been mentioned by mis- 
take. But that could hardly be made to apply here where, according 
to the terms of the motion, it is located on neither one. Hence, if not 
void ab initio, the case presented would be that of an attempt "to sub- 
stitute an entirely different property from that originally described in 
the claim" after the time for filing it had expired, which is expressly ex- 
cepted from the power of amendment: Act June 4, 1901, P. L. 453, 
sec. 51. 

It follows that it is now too late for such relief as is asked for. The 
rule to amend is therefore discharged. 
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Lackawanna Trust Co. v. Carlucci. 

Judgment — Opening — Promissory note — Collateral parol agreement. 

In an action by the holder against the maker of a negotiable note the de- 
fense that the note had been signed on the faith of plaintiff's contemporaneous 
verbal promise that defendant should incur no liability on account of the note 
and that it would be enforced only as against the endorser, is not sufficient to 
prevent judgment. 

Such a promise would be a radical contradiction of the writing which 
would cancel the note and nullify its statutory obligation. 

Motion for judgment sec. reg. In the Court of Common Pleas of 
Lackawanna County. No. 301, November Term, 1916. 

E. A. Jones,.ior Plaintiff. 
John MemolOj for Defendant. 

Newcomb, J., April 20, 1918. — The action is by the holder against 
the maker of a negotiable note. A rule for judgment was made abso- 
lute at bar October 22, 191 7. More recently on defendant's motion 
reargument was had. After careful examination of the authorities cited 
by his counsel, the impression remains that the case was correctly de- 
cided. 

The defense sought to be interposed is that the suit is in breach of 
plaintiff's contemporaneous promise — not in writing — upon the faith of 
which the note was signed. But the trouble is that the promise would 
cancel the note and nullify its statutory obligation. It is alleged to have 
been promised by plaintiff's cashier that defendant should incur no lia- 
bility on account of the note and that it would be enforced only as against 
the endorser. 

Needless to say this is a radical contradiction of the writing, and 
thus defendant assumes the burden of showing that the doctrine of parol 
inducement is broad enough to include a transaction of that kind. 

Notwithstanding some apparent lack of harmony in the decisions, 
the undertaking is believed to be hopeless. The defense is purely equit- 



GooqIc 



Digitized by VjOOQ 



122 LACKAWANNA JURIST 

able and the test of its validity is to be found in the form of specific 
relief, if any, which it would support. Cel-tainly it could be neither re- 
formation nor cancellation, as both must rest upon either fraud, accident 
or mistake whereby something unintended was either added to or omitted 
from the writing ; and no such thing is alleged. That leaves nothing save 
relief by injunction which is the only way in which collateral induce- 
ment can be made available. 

But injunction always leaves the writing itself intact. That must 
still remain as the sole evidence of the legal obligation incurred, though 
for some extrinsic reason equity may intervene to restrain its enforce- 
ment. 

Not so here. The defense involves nothing collateral to the note. 
It merely contradicts its terms, and the court is asked to say that it never 
created an obligation, because it was so agreed by the parties. 

Our attention is called to no case which gives countenance to such 
theory. Coal & Iron Co. v. Willing, i8o Pa., 165, seems to be specially 
relied upon by counsel ; but evidently he has misconceived its force and 
effect. The agreement there was strictly collateral with reference to cer- 
tain property pledged for payment of the note, and that was to be first 
exhausted so that the maker's liability was restricted to any deficit. The 
distinction between such case and that at bar was accordingly pointed out 
in course of the opinion. That is to say, the defense set up nothing in- 
consistent with the note itself. In that connection Clarke v. Allen, 132 
Pa., 40, and Ziegler v. McFarland, 147 lb., 607, where relief had been 
denied, were referred to. It was noted that in these instances "the writ- 
ten contract and the alleged parol contract set up as an inducement to its 
execution were so inconsistent that both could not stand." That is the 
very trouble here. It was added: "In the case before us this is not 
true. The note is left in full force by the averments of the affidavit, 
which set up a pledge of the lots for the balance due upon them as shown 
by the notes. The notes recited this pledge made for the payment of 
the money due upon them. The only question at issue between tTie par- 
ties IS as to when the pledge was to be enforced." It was accordingly 
held that on the face of the affidavit the suit was premature. 

Between that case and this, there is no analogy. On the contrary 
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it serves to illustrate the nature of the relief sought and the limits 
within which it is confined. But the effort here falls entirely out of 
bounds. 

We see no reason to disturb the judgment and the motion to open 
is denied. 



Gilmer's Estate. 



Taxation — Direct inheritance tax — Nonretroactive act — Direct inherit- 
ance tax act of July ii, 1917. 

The direct inheritance tax act of July 11, 1917, has no application to the 
estates of persons who died before the act was approved. 

Exceptions to adjudication. In the Orphans' Court of Philadelphia 
Covmty. No. 289, October Term, 1897. 

W. M. Boenning and /. L. Patton, for Exceptions. 
/. F. Hag en, Contra. 

GuMMEY, J., October 19, 1917. — The testator died in 1872, the life 
tenant died August 7, 191 7, and we are asked to charge the balance for 
distribution with payment of the direct inheritance tax imposed by the 
Act of July II, 1917, (act No. 318). 

The Act of May 12, 1897, P. L. 56, provided by the enacting clause 
of section i for the payment of a direct inheritance tax upon all 
personal property "which shall pass by will, or by the intestate laws of 
this state, from any person who may died seized or possessed of the 
same ;" but contained two provisos, one exempting personal property to 
the amount of $S,ooo, and the other providing "that so much of the 
estates of persons heretofore deceased as has not been actually distributed 
and paid to persons entitled thereto prior to the passage of this act shall 
be liable to the tax imposed by this law, as well as the estates of persons 
who die hereafter." This act was held to be unconstitutional because of 
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the provisos, but in reaching this conclusion Mr. Chief Justice Sterrett 
said, in Portuondo's Estate, 191 Pa., 28, 55 : 

"The enacting clause of the first section preceding the two provisos 
Is manifestly prospective and seeks to impose the two per cent, tax only 
on personal property thereafter passing from the respective owners 
thereof under the intestate law or by will, etc., while the proviso above 
quoted is distinctly and indefinitely retroactive in its operation, and is 
claimed to have been inserted for the purpose of so enlarging the scope 
of the act as to bring within its terms and provisions undisturbed and un- 
paid portions of the respective personal estates of those who died prior 
to the passage of the act." 

The Act of July 11, 191 7, (act No. 318), imposes a tax upon estates 
"pa$$illg from any person who may die seized or pos$essed o| such 
estates, either by will or under the intestate laws of this commonwealth," 
^nd this. Iwguage is so similar to that used in the Act of 1897, above 
quoted, that if section i of the latter act (preceding the provisos) is, as 
said by Mr. Chief Justice Sterrett, "manifestly prospective," so also is 
the Act of 19 1 7 prospective. 

Further discussion seems unnecessary except to point out that both 
acts use the word "may," implying futurity; and to refer to Myers v. 
Com., 2 W, & S, 60, in which it was held that the Act of June 14, 1836, 
P, L. 637, relative to ofliqial bonds, was confined "to bonds and obliga- 
tions which shall be given and, therefore, aflfects only bonds of officers 
made after that law came into operation" — the use of the word "shall" 
being significant — and with particular reference to the present case it 
may be well to call attention to our decision reported in Gilmer's Estate, 
17 D. R., 59, in which we held that the interests in remainder became 
vested at the time of the testator's death in 1872. 

Being, therefore, of the opinion that the Act of July 11, 1917, (act 
No. 318), does not apply to the estates of persons dying before its pass- 
age, the exceptions are dismissed and the adjudication is confirmed abso- 
lutely. 
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Sherman v. Sherman. 

Practice — Divorce — Motions for judgment and new trial — Failure to re- 
quest binding instructions — Offer — Competency. 

Tlje plaintiff in a divorce action is not entitled to judgment on the whole 
record or a new trial where the evidence was conflicting, and he had not asked 
for binding instructions. 

On a trial for divorce, plaintiff's offer to prove merely an "Indecent pro- 
posal'' by the respondent to a third person, without indicating the nature of the 
proposal, is incompetent as amounting only to a conclusion. 

Motions for judgment for plaintiff on the whole record, and for new 
trial. In the Court of Common Pleas of Lackawanna County. No. 369, 
October Term, 1916. 

R, H. Holgate, for Plaintiff. 
George Morrow, for Defendant. 

Newcomb, J., November 19, 1917. — There was a verdict for de- 
fendant in an action for divorce at suit of the husband, and these motions 
on his behalf may be disposed of together. His case was stoutly con- 
tested by the wife, and binding instructions were not asked for. It is 
not apparent, therefore, how he has any standing to now move for judg- 
ment. But in view of the nature of the issue and of the conflicting evi- 
dence, the case was necessarily for the jury and that in itself is decisive 
against such motion. 

The issue being one of fact, it is incumbent on plaintiff to point out 
some error in the manner of trial or terms of submission, in order to 
warrant a retrial ; and on review of the record it is believed there was none 
of which he can justly complain. Aside from mere generalities, the only 
specific complaint is that an offer to prove an "indecent proposal" by the 
wife to one Clark was excluded. This is the subject of both the first and 
second reasons. The first is without point, because it erroneously as- 
sumes that it had been offered to prove the fact — or rather the con- 
clusion of fact — by the plaintiff himself. There was no such offer except 
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in case of his mother, a witness on his part, though the name then men- 
tioned was Scott, not Clark. It was then excluded and that is the thing 
complained of in the second reason. 

Two causes had been alleged in the libel, (i), adultery; and (2), 
cruel and barbarous treatment with personal indignities. The first was 
eventually abandoned at the trial, but the intention to do so first appeared 
in connection with this offer. When the offer was made it brought on 
an objection, but having in mind the specifications in the bill of par- 
ticulars, it was admitted provisionally reserving the right to strike it out 
if it should in the end turn out to have no association with the charge of 
adultery. The bill had grouped the specifications under the respective 
heads of the complaint and this was one of the things set out there upon 
which the charge of adultery was based, and to be proved in support 
thereof. When the offer of proof was accordingly admitted with the 
reservation, plaintiff shifted his ground and stated the legal purpose was 
to support the other charge. For that purpose, whatever the proposal 
might have turned out to be, its relevancy may at least be doubted. But 
it was objected to both on that ground and as incompetent, and no doubt 
it was incompetent as it amounted only to a conclusion. Evidently the 
counsel didn't attach enough importance to it to disclose what the pro- 
posal was in point of fact, as he contented himself with the offer as it 
stood and that went no farther than to stigmatize the conduct of the de- 
fendant without showing what it was. It is therefore believed to have 
been open to objection and that the ruling was no more than defendant 
was strictly entitled to have. 

Both motions are accordingly denied, with an exception noted for 
plaintiff as provided by law in case of his motion for judgment. 
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Stevenson v. Jadwin. 

Practice — New trial — Verdict against defendant in his absence — Notice. 

Where a case in the common pleas on defendant's appeal from the Judg- 
ment of a magistrate comes to trial in due course of procedure and a verdict 
found against defendant in his absence, the fact that defendant had no counsel 
of record and therefore was not awareHhat the case was on the trial list, is 
not legal ground for a new trial, especially in the absence of anything to show 
a meritorious defense. 

Motion for new trial. In the Court of Common Pleas of Lacka- 
wanna County. No. 919, March Term, 191 5. 

H. W. Mulholland, for Plaintiff. 
W, L, Schanz, for Defendant. 

Newcomb, J., June 4, 1917. — Defendants ask to be relieved from a 
verdict duly recovered against them in their absence. The case was here 
on their appeal from the judgment of a magistrate, and had ripened for 
trial in the regular course of procedure. The appeal had been filed by 
them in person so they were not represented by counsel of record. 
Hence they had not been advised of the fact that it was on the trial list, 
and their default is accounted for in that way. 

This being no legal ground for relief, it follows that the only ques- 
tion raised by their motion is one of judicial discretion. But that means 
the sound, and not the more arbitrary, discretion of the court. In such 
case it is not enough to excuse their apparent laches in making default 
at the proper time. It is more essential that they show a prima facie de- 
fense on the merits. This they have not done. True, a defense was set 
out in their petition ; but like any other ex parte allegation, in order to do 
them any good, it would have to be supported by proof unless admitted 
on the other side either expressly or by implication, as might have hap- 
pened here if they had seen fit to serve a copy of their petition and the 
preliminary order, which they did not do. 

The motion is accordingly denied and the rule to show cause dis- 
charged. , 
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Butler Bros. v. Morris. 

Affidavit of defense — Sufficiency — Assumpsit — Goods received in dam- 
aged condition — Release, 

Where in an action by a wholesale merchant for the price of goods sold 
and delivered, defendant claims he was released by plaintiff from payment for 
certain goods received in a damaged condition, the affidavit of defense must 
show some valuable consideration, or aver facts sufficient to create a contract 
of release either executed or executory. A mere gratuitous claim of injury in 
transit would not in itself form a consideration. 

Motion for judgment. In the Court of Common Pleas of Lacka- 
wanna County. No. 878, March Term, 1917. 

L. P. Stark, for Plaintiff. 
jF. P, Badger, for Defendant. 

Newcomb^ J., November 5, 1917. — Plaintiffs are wholesale mer- 
chants in the city of New York, and defendant is a retailer in the bor- 
ough of Taylor, this county. Suit is brought on a book account for the 
price of goods sold and delivered to defendant. The deliveries were 
made from time to time to the D., L. & W. Railroad as carrier during the 
period of about two months. In like manner several payments were 
macle on account, and the balance in suit is $175.45. With the exception 
of some unidentified items amounting to $26.90, receipt of the shipments 
is admitted by defendant. 

She contests the entire claim and makes the account balance in this 
way: First she says that goods to the amount of $148.57 were "re- 
ceived in a damaged condition," and upon notice thereof plaintiffs agreed 
to release her to that extent. 

The identity of the merchandise, the nature of the injury, the time 
when, the circumstances, in what way and to whom notice was given, its 
contents, and what was said in reply, are all matters about which her 
affidavit is silent. True, there was one shipment amounting to just this 
figure, viz. : the first of the series. It might be conjectured that this is 
the item referred to. But it is not good pleading to leave a material fact 
to the vicissitudes of mere conjecture. If defendant is contesting the 
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claim in good faith, she can tell what the goods were, how they were in- 
jured and what became of them — a point about which she is wholly reti- 
cent, contenting herself with the mere assertion that they were of no value 
to her. It may have been supposed that more than this would be super- 
fluous in view of her allegation that plaintiffs had agreed to release her 
from so much of the account. But, to be binding, a release must be 
founded upon some valid consideration ; and her merely gratuitous claim 
of injury in transit would not in itself form a consideration. Hence, the 
release is not well pleaded. At best it is set out only as a naked con- 
clusion of the pleader. No facts are averred which the court could say 
are sufficient to create a contract of release, either executed or executory. 

Much the same is true of the other items amounting to $26.90 of 
which she denies the receipt. There is nothing to show what the merchan- 
dise consisted of, that it was not delivered to the carrier, nor what passed 
between the parties to give rise to her claim of release. 

The present motion arises on exceptions and for the reasons stated 
the exceptions are sustained. 

The rule to show cause is made absolute and judgment is directed 
for plaintiffs in the sum of one hundred seventy-five and 47-100 
dollars ($175.47) with interest from November 8, 1916. 



Albertson v. Gordon. 



Negligence — Husband and wife — Suit for injuries to wife — Act of 
May 8, 1895, P. L. 54 — Separate and distinct verdicts. 

The Act of May 8, 1895, P. L. 54, providing that rights of actions of a hus- 
band and wife for personal injuries to the wife "shall be redressed in only one 
Fuit," contemplates, nevertheless, separate and distinct verdicts for the hus- 
band and wife ; and where a verdict is returned for the wife but no verdict for 
the husband, a new trial, for proper reasons, may be awarded to the husband 
without affecting the verdict returned for the wife. 

Motion for new trial. In the Court of Common Pleas of Lacka- 
wanna County. No. 187, June Term, 1915. 
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Amerman & Maxey, for Plaintiff. 
D. J, Reedy, for Defendant. 

MosER, J., 8th Jud. Dist., Specially Presiding, April 25, 1918. — In 
this case suit was brought by husband and wife under the Act of May 8, 
1895, P. L. 54, the first section of which provides : 

"That whenever injury, not resulting in death, shall be wrongfully 
inflicted upon the person of the wife, and a right of action for such 
wrongful injury accrues to the wife, and also to the husband, these two 
rights of action shall be redressed in only one suit brought in the names 
of the husband and wife." 

The jury returned a verdict in favor of the plaintiff in the wife's 
case, but as to the husband's claim no verdict was returned either in 
favor of the plaintiff or the defendant. No final disposition of the suit 
was made with respect to the husband's right of action, and so far as his 
case is concerned we think the motion for a new trial ought to be allowed. 

The granting of a new trial in the husband's case is no good reason, 
however, why the motion should be allowed as to the action brought by 
the wife in which the jury rendered a verdict in her favor. The case 
of Donaghue v. Traction Co., 201 Pa., 181, is authority for the principle 
that the above quoted section of the Act of 1895 is mandatory, and that 
only one suit can be brought. Each right of action is distinct, but the 
suits are consolidated for convenience and economy. The statute was 
designed to remedy the practice of presenting the separate actions to dif- 
ferent juries and to avoid the danger of duplicating the damages. This 
consolidation or joinder of actions does not obtain beyond the trial. The 
second section of the act provides : 

"If both join in the suit, separate verdicts shall be rendered, one ver- 
dict determining the right of the wife, and the other verdict determining 
the right of the husband, and separate judgments shall be entered there- 
on with the right to separate executions." 

In the case of Rinker v. Colonial Iron Company, 68 Pa. Super. Ct., 
258, the court adds : "Separate appeals must be taken by the defendant 
if verdicts and jutl^gments result both in favor of the wife and the hus- 
band." 
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We think the suit of the wife was properly brought and regularly 
tried; that the judgment in her favor is separate and distinct from any 
judgment that might be rendered in favor of her husband, and 
that the allowance of the motion for a new trial in the husband's case has 
no effect whatever on the judgment rendered in favor of the wife. 

Nor do we find any merit in the other reasons assigned for a new 
trial in the wife's case. The amount of the verdict is evidently a disap- 
pointment, but it is quite possible that upon a full consideration of all the 
testimony, and the circumstances surrounding the case, the jurors con- 
cluded that the lady's injuries were not as serious as they were repre- 
sented to be. 

We therefore hereby allow the motion for a new trial as to the case 
of R. H. Albertson and overrule the motion made for a new trial in the 
case of Anna T. Albertson, the wife, in which we note an exception. 



Panek v. Scranton Railway Co. 

Negligence — Street railways — Crowded cars — Passenger standing on 
platform — Finding by jury of act of negligence not complained of 
in plaintiff's statement. 

Where in an action to recover damages for personal injuries on the ground 
of negligence, the jury returns a verdict for plaintift wherein it specifically sets 
forth the reasons for its finding, and which finding was based upon an act of 
negligence not complained of in the plaintiffs statement, a new trial will be 
awarded. 

Motion for new trial. In the Court of Common Pleas of Lacka- 
wanna County. No. 223, October Term, 1914. 

M, S. Kaufman and P, V, Mattes, for Plaintiff. 
C. P. O'Malley and W, L. Hill, for Defendant. 

MosER, J., 8th Jud. Dist., Specially Presiding, April 24, 1918. — In 
this action the plaintiff alleges that while riding as a passenger on a 
street car of the defendant Company, going from Scranton toward Old 
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Forge in Lackawanna County, he was standing on the rear platform on 
the left side of the car ; that as the car approached a curve in the track 
near the Taylor viaduct, the conductor opened the rear outer door of the 
car on the left side ; that the car went into the curve at an excessive rate 
of speed, when he was jolted, thrown from the platform and injured; 
that his injuries were brouglit about by the negligence of the employes 
of the defendant Company for which he sought to recover in damages. 

In his statement of claim the plaintiff alleges that the defendant 
Company was guilty of negligence in running and operating its car at an 
excessive rate of speed as it struck the curve in the track where the plain- 
tiff was thrown off; that it went into the curve with such velocity and 
force as to unduly jolt the plaintiff and other passengers, and threw the 
plaintiff from the rear platform of the car, resulting in his injuries. 

The defendant produced testimony to show that plaintiff was not 
thrown from the car at the curve, but stepped off after the car left the 
curA^e; that it was reasonably practicable for the plaintiff to have taken 
a position inside the car, and contended that it was his duty to do so ; that 
in failing to go inside the car and remaining upon the platform he was 
guilty of contributory neigligence which precluded a recovery. 

In reply the plaintiff maintained that the crowded condition of the 
rear platform, as well as the rear end of the interior of the car, made 
it impracticable for him to go inside the car ; that there was not available 
space in the car to accommodate him. 

The issues were thus clearly defined : Whether or not the plaintiff 
was thrown from the car ; whether at the time of the injury the car was 
being negligently operated under the circumstances ; was the rear end of 
the body of the car and the rear platform so crowded that it was not 
reasonably practicable for the plaintiff to have taken a position inside the 
car? Was there available space inside the car? There was testimony 
affirming and denying these various contentions, and the issues thus 
raised were submitted to the jury. 

The jury retired to their room sometime during the afternoon, and, 
after arriving at a verdict, sealed the same and separated. On the morn- 
ing of October 4th they came into open court and presented to the court 
a paper form used in this County, whereupon was written : *'And now, 
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to wit, October 2, 1917, we, the jurors empanelled in the above entitled 
case, find in favor of John Panek, contributory negligence on the part 
of the employes in not placing the passengers on the interior of car after 
opening the only means of safety and in consideration, award the plain- 
tiff, John Panek, the sum of $391.00. (Signed) H. W. Scriven, 
Foreman." . ' 

Counsel for the defendant being present, moved the court "to direct 
a verdict for the defendant on the findings contained in the 
verdict.'' The court said: "Gentlemen of the jury, in your verdict 
you say you find a verdict in favor of John Panek, 'contributory negli- 
gence on the part of the employes.' Do you mean that there was negli- 
gence on the part of John Panek? The employes might be guilty of 
negligence, not contributory negligence, unless you mean it was the negli- 
gence of the employes that brought about the accident. If there was 
any contributory negligence, that would be negligence on the part of 
Panek himself, and, as we told you in the charge, would preclude a re- 
covery ; there may be no recoyery if Panek, the plaintiff, was guilty of 
contributory negligence in any degree. 

"We took it at first blush that you were rather confused in these 
terms and meant you found that there was negligence on the "part of the 
employes in not placing the passengers in the interior of the car after 
opening the only means of safety, and therefore awarding the plaintiff a 
certain sum. Was that the intention of this verdict? The foreman: 
I think so. The court: Then you find that the employes were guilty 
of negligence, and that the plaintiff himself was not guilty of con- 
tributory negligence, not guilty of negligence of any kind, is that the way 
we are to understand you? The foreman: Yes, sir." 

While the paper handed in by the jury is no part of the verdict, it 
clearly appears from the record in the case and from the discussion which 
took place between the court and the jurors at the time the verdict was 
returned, that the jury found "there was negligence on the part of the 
employes in not placing the passengers in the interior of the car after 
opening the only means of safety," meaning the door of the car. The 
jury obviously concluded that the defendant was delinquent and guilty of 
negligence because its employes failed to place the plaintiff in the in- 
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terior of the car after opening the door. They may have based their ver- 
dict upon that finding exclusively or they may have further found, from 
the testimony, that the car was being operated carelessly and at an exces- 
sive rate of speed, which they were instructed might be considered negli- 
gence, and have been persuaded to a verdict by these so considered con- 
current acts of negligence. .Since the jury specifically set forth in their 
findings, and in their answers to the court's queries, "that there was negli- 
gence on the part of the employes, in not placing the passengers in the 
interior of the car," it is fair to assume they regarded that failure to be 
the controlling act of carelessness ; the shortcoming on the part of the 
defendant which prompted the jury to award the plaintiff damages. 

The defendant was not charged with negligently failing to place 
plaintiff in the car when the outer door was opened by the conductor, nor 
was there any allegation that it was the defendant's duty to do so. We 
therefore have a verdict founded upon a negligent act or negligent acts on 
the part of the defendant which were not complained of in the 
declaration ; a verdict rendered against the defendant for a failure to do 
that which it was not required to do. So far as the facts in this case are 
concerned there was no duty on the part of the defendant's employes to 
place the plaintiff inside the car when the outer door was opened as afore- 
said; it was his duty to go into the car when he boarded the same; or at 
any other time during the journey from Scranton to the place of the acci- 
dent, if there was available space inside and it was reasonably practicable 
for him to take his place therein. 

The finding of the jury that the defendant was guilty of negligence 
in not placing the plaintiff in the interior of the car, presupposes that the 
jury concluded, from the testimony and the charge of the court, there was 
available space inside the car and that it was reasonably practicable for 
the plaintiff to go in or to be placed inside thereof by the employes of 
the defendant Company. If these conditions actually prevailed, if there 
was available space and it was reasonably practicable for the plaintiff to 
have taken a position inside the car and he remained upon the platform, 
he was guilty of contributory negligence and may not recover in this 
action. 

In this case the jury disregarded the allegations in the plaintiff's 
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statement as they were explained; they disregarded the issues as they 
were defined and presented; nor did they give heed to the instructions 
given them by the court under the charge. They arbitrarily rendered a 
verdict against the defendant because its employes failed to do something 
which the jury collectively thought the said employes should have done 
to avoid the plaintiff's injury. Under the pleadings and the testimony 
in this case the defendant's failure to do that which the jury thought or 
concluded they should have done was not an act of negligence, nor was 
there any such negligence alleged in the plaintiff's statement. To find de- 
fendant at fault because its employes failed to place the plaintiff in the in- 
terior of the car, presupposes there was available space inside and that 
he could go in or be placed therein, therefore, in remaining upon the plat- 
form he was guilty of such contributory negligence as to bar a recovery. 
Elmer v. Pittsburgh Railways Co., 251 Pa., 505. 

For these reasons the motion for a new trial is allowed and the rule 
made absolute. 



O'Donnell v. Marchak. 

Justice's court — Appeal nunc pro tunc — Bail — Laches, 

Leave to file an appeal nunc pro tunc will be refused where no bail was 
offered for thirty-eight days after judgment, although the costs were paid 
to the alderman within the time allowed for appeal. 

Rule to file appeal nunc pro tunc. In the Court of Common Pleas 
of Lackawanna County. No. 641, January Term, 1918. 

Beers & Gramhs, for Plaintiff. 
/. £. WatkinSy for Defendant. 

Edwards, P. J., February 15, 1918. — ^The transcript in this case has 
been entered to N0.766, JanuarjfTerm, 1918^ for purpose of lien, in which 
number a rule to open the judgment is this day ordered to be discharged. 

The pietition for leave to file the ajipeal states that the defisndant 
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paid the costs to the alderman on November 12, 1917, the last day for 
taking an appeal, and informed the alderman that his attorney would call 
later in the day to enter bail. Owing to other engagements the attorney 
failed to appear, and the petition states that counsel for plaintiff with 
'^unbecoming thrift" directed an execution to issue on the judgment on 
November 13th. 

No depositions have been taken, and there is nothing before us but 
the defendant's petition and the alderman's transcript. The defendant is 
mistaken when he states that the execution was issued on November 
T3th. The record shows that judgment was rendered on October 32d 
and that the execution was issued on December ist, which was thirty- 
eight days after judgment. During all this time no bail was offered. 
The defendant is in no position which entitles him to the relief he prays 
for. 

The rule for leave to file an appeal nunc pro tunc is discharged. 



Schuler v. Butterman. 



Affidavit of defense — Sufficiency — Mental incapacity of defendant — 
Laches. 

In an action of scire facias sur mortgage, an afladavit of defense made by 
defendant's brother stating that defendant is mentally incapable of interpos- 
ing a defense in her own behalf or transacting any biisiness, which affiant ex- 
pects to be able to prove, is insuflScient to prevent judgment, where the mort- 
gage became due fourteen months before the scire faeiaa issued and in the 
meantime no effort was made to secure an adjudication of defendant's in- 
sanity. 

Rule for judgment for want of a sufficient affidavit of defense. In 
fhe Court of Common Pleas. of Lackawanna County. No. 1016, jOcto- 
ber Term, 1917. 

G. D. Taylor, for Plaintiff. 

A. A. Vosburg'/ioT Tf e{en^3.nt 
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fepWARDS/R J., November 5, 1917. — The affidavit of defense in this 
case is made by M. J. Butterman, brother of the defendant. He states 
that the defendant is not mentally capable of interposing a defense in her 
own behalf and that she has no one to represent her. The affiant further 
states that he expects to be able to prove that his sister is not of sound 
mind and is not capable of transacting any business, she being now in a 
. Retreat in the city of Buffalo, N. Y. 

The affidavit of defense is entirely insufficient to prevent judgment. 
There has been ample opportunity to secure an adjudication of de- 
fendant's insanity since the mortgage became due, which was on August 
31, 1916. 

The rule for judgment is made absolute. 



United States Slicing Machine Co. v. Burke. 

Judgment — Opening — Uncontroverted allegation of fraud in procure- 
ment of signature, 

A judgment entered on a bailment lease, for default in payment of the 
prescribed instalments, will be opened where defendant's testimony shows 
that his signature was obtained upon the representation that it would involve 
no obligation and was intended only to influence other customers, was cor- 
roborated by a witness present ~at the signing, and was not controverted by 
the plaintiff. 

Rule to open judgment. In the Court of Common Pleas of Lacka- 
wanna County. No. 91, May Term, 1918. 

i?. W. Rymer, for Plaintiff. 
F, E, Boyle, for Defendant. 

Edwards, P. J., May 10, 1918. — ^Judgment in this case was entered 
on a bailment lease. According to the t.erms of the lease the United 
States Slicing Machine Company leased to the defendant a slicing ma- 
chine and pedestal, for the period of nineteen months, for the sum of 
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$340, payable as follows : $36 forthwith and $16 mc«ithly thereafter. 
The lease is dated November 20, 191 7, and judgment was entered against 
the defendant on March 25, 1918, for $391. It thus appears that neither 
the $36 down payment nor any of the monthly instalments were paid. 
Under the strict conditions of the written bailment, plaintiff had a right 
to enter judgment for $391. The amount of the judgment is arrived at 
in this way: Rent, $340; fifteen per cent, attorney fee, $51 ; total $391. 

Defendant admits signing the lease. He did not read it nor did he 
ask to have it read to him. He does not plead ignorance of the nature 
of the paper he signed in the presence of, and at the request of N. L. 
Button, the sales agent. When ihe machine arrived at the freight sta- 
tion of the railroad company, the defendant being notified to that effect, 
he refused to accept it and he returned the bill of lading. The lease 
signed by the defendant contains the usual clauses found in bailment 
leases. It is difficult for a lessee to escape the effect and legal binding 
force of these clauses, as a general rule ; and this is particularly true in 
regard to the lease now before us. For instance, the lease provides that 
**upon refusal or neglect to accept said property when tendered * * * 
the full amount of rental under this lease shall become due and payable 
on demand," etc. And again : "In the case of refusal by the lessee to 
receive said property," etc., judgment shall be entered on the lease. At 
the end of the lease the following words appear in large type: "It is 
agfreed this lease shall not be cancelled by lessee, and that it covers all 
agreements concerning this transaction of every name and nature, and 
no representations or promises made by an agent or any other person not 
included herein shall be binding." 

How does the defendant attempt to escape from his obligation under 
this lease? The circumstances under which the lease was signed, and 
the purpose for which the lease was obtained by the sales agent, are de- 
tailed in the depositions. There are no depositions on the part of the 
plaintiff. Button, the sales agent, was not sworn. Burke, the defend- 
ant, in his testimony describing the interview with Button says: "He 
came into my place of business on this particular day and asked me if I 
would like to buy a United States Slicing Machine. I told him I was 
not interested in a machine of that kind, and, therefore, did not want it. 
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He then asked me if I would do him a favor by allowing him to use my 
name and have my signature in order to influence other customers to buy. 
He told me there was no harm in signing this paper, and that I could de- 
stroy it at any time." He is corroborated by John Rose, who testifies 
thus : "I was painting Mr. Burke's ice box at the time Mr. Button came 
into the place. There was quite a few people in the place at the time and 
Mr. Button asked Mr. Burke if he would like to buy a slicing machine. 
Mr. Burke said he did not want the machine, did not need the machine, 
and therefore would not buy a machine. He also asked Mr. Burke to 
sign a paper as a favor and telling him that he would not have to take the 
machine, but being as he was a good friend of his he would like to have 
his signature, also not to be afraid as nothing would come out of it." 

This testimony of the defendant, supported as it is by the testimony 
of another witness, tends to sustain a charge of fraud entering into the 
method by which the sales agent obtained the signature of the defendant 
to the lease. If the two witnesses are to be believed, the transaction was 
not a sale, and was not intended to be a sale ; but rather it was a scheme 
to deceive other prospective purchasers of the machine. In other words, 
the signature to the lease was fraudulently obtained for a fraudulent 
purpose. 

It may be that on a further and final hearing of the controversy be- 
tween the parties, the defendant may be bound by the terms of the lease, 
notwithstanding the testimony referred to; but we are of the opinion 
that the allegation of fraud now made by the defendant, and not con- 
troverted by the plaintiff, is sufficient to carry the case to 'a jury. 

Now, May 10, 1918, the rule to open judgment is made absolute; the 
issue in the case to consist of the lease on which the judgment was 
entered as plaintiff's statement, and the petition to open judgment as de- 
fendant's answer. 
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Borough of Winton v. Dolph & Robinson, et al. 

Municipal lien — Scire facias — Service — Co-partner defendants — Alias 
scire facias. 

Proceedings on a scire fadaa mr municipal lien are regulated by Act 
4th June, 1901, P. L. 364, as amended by Acts 6th May, 1909, P. L. 452, sec 18, 
and 30th June, 1911, P. L. 1076. 

Service of the writ on W. G. Robertson as superintendent and general 
manager of ''Dolph & Robinson," defendants, is not a valid service on the de- 
fendants, where nothing appears in the sheriff's return or elsewhere in the 
proceedings to show that the defendants were either a corporation, a partner- 
ship limited or a joint stock company, liable to such substituted service under 
statute next hereinafter recited. 

An effective service on co-partner or co-tenant defendants can be made 
only in the manner prescribed in the Service of Process Act of July 9, 1901, 
P. L. 614, for the service of a summons on individual defendants. 

The amending Act of 30th June, 1911, P. L. 1076, extending the duration 
of a municipal lien until fully paid, provided that within each period of five 
years a writ of scire facias be issued thereon, means a writ made effective 
by service as required by law. 

Where service of a scire facias sur municipal lien is not made In the man- 
ner and within the time required by law, an alias writ issued more than five 
years after the claim was filed cannot be made effective to preserve the lien. 

Motion to strike off judgment. In the Court of Common Pleas of 
Lackawanna County. No. 637, March Term, 1913. 

E, C. Amerman, for Plaintiff. 

H. M, Streeter, for Defendants. ' 

Newcomb, J., April 26, 1918. — ^The action was brought by successive 
writs to enforce a municipal lien filed by the borough as of No. 1391, year 
1910, against a certain lot, naming Dolph and Robinson as the reputed 
owners. 

February 28, 1913, the original set, fa, went out accordingly, to which 
return of service, as hereinafter set forth, was made May isth, same year. 

The writ was uncontested but nothing was done about putting the 
claim in judgment on that return. The matter slumbered until January 
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26, 1917, when an alias went out in which Attilio and Virginia Pacini 
were made co-defendants as the "real owners," in accordance with plain- 
tiflf's praecipe. To this, return was made of personal service on the 
Pacinis with ''nihil habef as to Dolph and Robinson. Needless to say 
nihil habet has been abolished in cases of this kind, though for present 
purposes it is regarded as immaterial. 

February 23, 191 7, the judgment in question was taken as against 
the owners by default for want of appearance and answer. At their in- 
stance the present rule to show cause was granted October 3, I9i7« 

It is believed the issue turns on the validity of the service made on 
the original set. fa,, which is as follows : 

"May 15, 1913, served W. G. Robertson as superintendent and gen- 
eral manager of the within named Dolph and Robinson by handing to him 
personally a true and attested copy of the within writ and made known to 
him the contents thereof at his dwelling, 632 Clay ave., in the city of 
Scranton, Pa. And being unable to ascertain the real owner of the with- 
in described premises I did on the 15th day of May, 191 3, post a true and 
attested copy of the within writ on the most conspicuous part of" said 
premises. 

It is objected that such service is bad because the fact that the sheriff 
could not ascertain who was the owner doesn't warrant service by post- 
mg, which is authorized only in case no one is found in possession, and as 
to that the return is silent. 

To this it is answered that it is immaterial in view of the personal 
service had on the defendants named in the writ. 

Thus the parties are agreed that, in the absence of judgment, the 
second writ of 1917, after the lapse of more than five years since the 
claim had been filed, would serve to keep the lien alive only in case of an 
effective service of the first writ issued within that period. This court is 
on record to that effect: City v. Hosiery Mills, 16 Lack. Jur. 275. 

It is not disputed that the whole proceeding is regulated by the Act of 
4th June, 1901, P. L! 364, as amended by those of 6th May, 1909, P. L. 
452, sec. 18, and 36tli June, 191 1, P. L. 1076. The Act of 1909 is relevant 
only to the manner of service to which reference is made below. By the 
Act of igtoi the life of thfe lien, unless pro*^e-c\ited to judgiirer.t as llicrcin 
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directed, was limited to five years. The Act of 191 1 extended its duration 
until fully paid and satisfied, provided that within each period of five 
years successive writs of scire facias should be issued thereon. In the 
case above cited we held that this provision must be taken to mean an 
eflfective writ, "that is to say, one which had been served as required by 
law," as the Act of 1909 provided for -some form of service in every pos- 
sible contingency and limited the time in which it could be made without 
regard to the ordinary return days. 

By plaintiff it is now contended that in 1917 when the alias went out 
the lien was still alive by force and effect of the antecedent service upon 
Dolph and Robinson ; and thus the case is to be distinguished from City 
V. Hosiery Mills, supra, where the service was a nullity. 

The argument assumes that the service in question was valid, and 
whether so or not depends upon its conformity to the manner of service 
prescribed by law; that is to say, by the Act of 1909, supra, sec. 18 (a), 
as follows: 

"By serving, as in case of a summons, such of thosq named in the 
writ, or added thereto, as may be found in the county in which the wrif 
issued." 

This relegates the inquiry to the Service of Process Act of July 9, 
1901, P. L. 614, which authorizes such service as was here made only in 
case of "a corporation, a partnership limited, or a joint stock company" 
— that is, only upon a corporate or quasi corporate body. 

That "Dolph and Robinson" was the name of either one appears 
neither by the return itself nor otherwise in the proceedings. Possibly 
by force and effect of familiar usage the more names so linked together, 
without more by way of description, could be presimied to mean a co- 
partnership, especially as that is of common law origin and character. 
But each of the corporate bodies above specified is a creature of statute, 
and there is no usuage to give rise to a like presumption in favor of their 
existence by such name. To so hold would be a inere arbitrary jtssump- 
tion of a material fact witteut 4>eing able to tell which of th^ three it 
might be ; and that we are not prepared to do- Regarded either, as xo- 
partners or as co-tenants, Dolph and Robinson could be served xmly in 
d^^^ay prcxxHssi, m the £xsi parajgrajih .of tfcje .Act M^yf^A iB icr tifje. 
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service of summons on individual defendants, as it provides no other 
form of service on a firm of co-partners. It was not so done and there- 
fore the first writ was not served as required by law. The proceeding 
was ineflFective to preserve the underlying lien which in course of time ex- 
pired by limitation and had thus become wholly lost beyond recovery in 
1915, long before the alias was issued in 1917. Hence, there was noth- 
ing to put in judgment at that time. 

The rule to show cause is made absolute and the judgment is stricken 
off. 



Simpson, et al. v. Lackawanna Coal Co. 

Mining lazv — Coal lease — Construction — Lessee's right to pillars left for 
surface support — Easement for transportation of coal mined in ad- 
joining tracts — Presumption of law. 

A lease demised aU merchantable coal in a designated tract, with the "sole 
and exclusive rights" to mine and remove the same until "the exhaustion there- 
of," for a stipulated tonnage royalty, a minimum of 15,000 tons to be paid for 
yearly so long as due prosecution of the work would yield that quantity; and, 
in lieu of liability for surface injury, provided for leaving in place for surface 
protection such reasonable amount of coal as should be directed by lessor; 

A supplemental agreement between the parties gave lessee the full and 
free right to use any openings or gangways in any vein of coal then open or 
to be opened upon the demised premises, for the transportation of all coal that 
lessee may mine from any other lands leased, owned, or to be leased or owned 
by lessee, together with the right to lay and use tracks for such transporta- 
'tion through any openings or gangways then open or to be opened thereon; 

Held, that by force and effect of the lease the lessee took title to all mer- 
chantable coal in the demised tract, together with the right to exclusive pos- 
session, to be held until the coal should be fully mined out. 

The provision that pillars be left in discharge of lessee's liability for sur- 
face injury, did not operate to except that quantity from the grant, or to re- 
vest the title thereto in the lessor; and in the absence of evidence to warrant 
the conclusion that the demised coal had been fully exhausted, or that there 
is an intention to abandon the remainder, any attempt by lessor during, the life 
of the lease to take out the pillars under claim of ownership would be in viola- 
tion of lessee's "sole and exclusive" mining rights under the lease. 

The provision served to impose a restriction on the mining for the benefit 
of the surface owner. So far as title to the surface of the demised land has in 
the meantime been acquired by lessee, the lessor's interest in the restriction 
has ceasttd to exist. 
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There being nothing either in the subject matter or the terms of the sup- 
plemental agreement to warrant the construction that the use thereby granted 
was limited in duration to the life of the mining in the demised premises, in 
the absence of anything shown to the contrary the presumption is that such 
right of transportation was to continue during the life of lessee's estate in cer- 
tain adjoining tracts of which he is in possession, and which, together with the 
demised premises, he has operated continuously as one colliery. 

Therefore, regardless of the stage of exhaustion of the coal in the de- 
mised tract, lessee is entitled to the exclusive possession and the free use and 
enjoyment of all and singular the openings necessary for such transportation 
therein, so long as the occasion which gave rise to the grant shall continue 
to exist. 

Where the demised coal was approaching a state of exhaustion, a cessa- 
tion of the mining thereof for several months for the purpose of prospecting 
to determine the practical value of the remaining coal, would not justify the 
contention that the merchantable coal had been exhausted, or that any re- 
maining coal had been abandoned, and is not in violation of lessee's covenant 
for "energetic prosecution of the work." A temporary interruption of the 
profitable mining for the purpose of such test is only an incident of a kind in- 
herent in the nature of the industry. 

The lease contemplated that the coal in the demised tract would be mined 
together with that in other associate tracts as one operation, and imposed no 
restriction as to the proximity of the main shaft about to be erected by lessee 
100 feet outside the demised land; Hence, the fact that a margin of coal along 
the boundary of the demised land to secure the safety of the shaft should be 
left for the final operation of the colliery, must also be deemed to have been 
within the contemplation of the lease. 

It is not only the privilege but also the duty of the lessee to mine thin 
veins of coal in demised land, regarded as negligible at the time of .the grant 
but which had in course of time, by reason of change of conditions, become 
commercially valuable. 

The question as to what right lessor may eventually have in the pillars 
which may be left in place upon the ultimate cessation of the mining and the 
abandonment of the operation, will not be decided in a suit in equity in which' 
it is held that the mining is still in progress. 

Decree nisi and exceptions thereto. In the Court of Common Pleas 
of Lackawanna County. No. 17, October Term, 1916. In Equity. 

C. Comegys, Houck & Benjamin and G. Z). Taylor, for Plaintiffs. 
O'Brien & Kelly and /. R, Wilson, for Defendant. 

Newcomb, J., January 7, 1918.— The relief asked for was, among 
other things, discovery of and accounting for coal royalties payable by 
defendant under the contracts hereinafter mentioned. This was aban- 
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doned at bar thus leaving nothing but an ejectment bill. But there was 
no contest as to the jurisdiction and the trial proceeded on the merits. 

From the pleadings, evidence and arguments of counsel, I find the 
following 

CONCLUSIONS OF FACT 

1. Paragraphs ten, eleven and twelve were amended out of the bill 
at bar. Paragraph thirteen, charging a breach by defendant of various 
covenants, had been met by a responsive denial in the answer, and there 
was no attempt to support the averments by proof. Hence, these several 
paragraphs are now out of the case, and the question at issue is on the 
allegation that defendant's right of possession in the land hereinafter 
mentioned has ceased by reason of the exhaustion of the coal to which it 
took title as stated below. 

2. It is not disputed that in 1883 plaintiffs' predecessors in title 
were seized in fee as tenants in common of about forty-tyvo acres of land, 
underlaid with coal, in the borough of Blakely, this county, hereinafter 
called the Lillibridge tract. The tract is described by adjoiners both in 
the third paragraph of the bill and in the lease hereinafter mentioned. 
By indenture of March 24, 1883, the owners demised the coal to de- 
fendant, with the right to mine and remove the same, for the consid- 
eration and upon the terms mentioned below. The lease was recorded in 
this county in deed book No. 20, at page 36, to which, as well as to a 
copy exhibited, in the bill, reference is made for its contents in full. 
Later two of the lessors, who in the meantime had succeeded to the 
rights of their co-tenants, made a supplemental agreement with de- 
fendant whereby the terms of the contract were modified in certain par- 
ticulars. This was also in form of indenture dated 4th February, 1891, 
but not having been recorded, reference is made to a copy set forth in 
the bill. 

3. Defendant went into possession of the demised premises under 
the lease and has been mining there ever since, accounting for and pay- 
ing the royalties reserved in conformity with the terms of the contract. 

4. The operative words of the grant are as follows : 

"For and in consideration," etc., "have granted, demised, leased and 
to mine let unto the said party of the second part, its successors and as- 
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signs, all the merchantable coal, together with the sole and exclusive 
right to mine and remove the same, under the following described tract 
or piece of land," etc. "To have and to hold the coal in an^ under said 
land, unto the said party of the second part, its successors and assigns, 
until the exhaustion thereof under the terms of this indenture." The 
grant also included surface rights in three- fourths of an acre for the site 
of an air shaft, subject to a restriction as to its location. Such site was 
selected, the air shaft was constructed, and of that defendant is in pos- 
session. 

5. On part of lessee the covenants believed to be material to the 
issue may be summarized as follows : 

( I ) . To enter upon the demised premises and mine out all the coal 
recoverable by energetic mining ; 

(2). To pay for the same a specified tonnage royalty; 

(3). To pay for a minimum of 15,000 tons yearly, beginning in 
J 884, such minimum, however; to be effective only so long as due prose- 
cution of the work would yield that quantity. 

(4). In lieu of any liability for surface injury, to leave in pillars for 
surface support such reasonable amount of coal as should be directed by 
lessors ; 

(5). To incur the penalty of forfeiture for wilful default in and 
about the due prosecution of the mining or the payment of royalties. 

It is not disputed that defendant has kept and performed these 
covenants. 

6. On part of lessors there was a covenant exempting from royalty 
the coal required by defendant for making steam, to an amount not out 
of proportion to that furnished for the same purpose by other coal lands 
tributary to the colliery next hereinafter mentioned. 

7. This provision is accounted for by the fact tbat in defendant's 
operation a total area of several hundred acres of coal had been united. 
This had been acquired in various parcels, on one of which the main 
hoisting shaft and breaker were located about a hundred feet distant from 
the boundary of the Lillibridge. The whole thing has accordingly been 
at all times operated as a single colliery. While that was apparently in 
contemplation of the parties to the lease, the exigencies of transportation 
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as between the different parcels, eventually led to the modification of 
their contract by the supplement of 1891, above mentioned. 

8. By the terms thereof "the full and free right" was granted to 
defendant to use "any openings or gangways in any vein of coal now 
opened or to be opened upon" the demised premises for the transporta- 
tion of "all coal and minerals that lessee may mine from any other lands 
leased, owned, or to be leased or owned by" lessee; together with the 
right to construct and lay tracks and to freely use the same for such 
transportation "through any openings or gangways now opened or to be 
opened" thereon by lessee. This grant was made in consideration of an 
increased royalty and of one thousand dollars in cash, both of which 
were paid by defendant. Plaintiffs contend that this right of way must 
be deemed to have expired with the exhaustion of the coal in the Lilli- 
bridge which is alleged to have occurred as early as 1914. 

9. The colliery is still in full operation, though it is true that the 
coal is so far mined out of the Lillibridge that since 1913 the production 
lias been only nominal. Aside from the pillars, which were left as 
directed, there remains in the solid only the bottom split of the New 
County vein, a small area in both the top split of that vein and in the 
Dunmore, where a margin was left next to the site of the hoisting shaft. 
All told the area in the solid outside the bottom split of the New County 
is about five acres. The margin along the boundary adjacent to the shaft 
was left to secure the safety of that structure and for that reason is in- 
tended to be left for the final operation of the colliery. When that stage 
will be reached is uncertain as it depends wholly upon the rate at which 
the coal may be mined out of the associate parcels. Both the top split , 
of the New County and the Dunmore are minable and are intended to be 
mined. 

The bottom split of the New County vein is thin, and the only work 
now in progress on the Lillibridge is prospecting work to determine 
whether this seam can be mined to any advantage. But there has been 
no cessation of the use of the mine openings for haulage ways and trans- 
portation between the other parcels and the shaft. That user continues 
to be exercised in like manner as it has been from the start and, regard- 
less of the quantity of coal remaining in the Lillibridge, defendant claims 
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I 
the right of possession so long as occasion for such transportation shall 
exist. What plaintiffs assert is the ownership of the pillars left for sur- 
face support; and that is the real bone of contention. 

10. In the meantime some changes have taken place in respect to 
the ownership of the surface. In 1893 defendant took title by deed 
from the lessors in fee to a parcel described as no. 18 perches. From time 
to time other purchases of surface have been made, so that defendant 
stands seized of title in upwards of fourteen acres thereof which, together 
with the air shaft site, makes a total of 15.27 acres of surface of which 
both title and possession are in defendant. The maintenance of the air 
shaft is indispensable to the operation of the colliery. 

For further findings of fact, see plaintiffs' requests with the answers 
thereto. 

The facts are believed to warrant the following 

CONCLUSIONS OF LAW. 

1. By force and effect of the lease in question defendant took title 
to all the merchantable coal in the Lillibridge tract together with the right 
of exclusive possession, to be held until the coal should be fully mined 
out. 

2. There is no evidence to warrant the conclusion that the coal so 
leased has been fully exhausted, or that there is any intention to abandon 
the remainder. 

3. The provision of the lease whereby pillars were left in discharge 
of defendant's liability for surface injury, did not operate to except that 
^quantity from the grant or to re- vest title thereto in lessors. Any at- 
tempt by plaintiffs to take out the pillars would be repugnant to the "sole 
and exclusive" mining rights granted to defendant by plaintiffs' predeces- 
sors in title. 

4. The provision served to impose a restriction upon the mining 
for the benefit of the surface owner. So far as title to the surface has 
been acquired by defendant, plaintiffs' interest in the restriction has 
ceased to exist. . 

5. There is nothing either in the subject matter or the terms of the 
supplemental agreement to warrant the construction that the use thereby 
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granted was limited in duration to the life of the mining in the Lilli- 
bridge. On its face it purports to grant a right of way, so to speak, as 
appurtenant to the use and enjoyment of the associate tracts ; and in the 
absence of anything said to the contrary the presumption is that it was to 
continue during the life of the estate to which it thus became attached as 
an accessory. 

6. Therefore, regardless of the stage of exhaustion of the coal in 
ihe Lillibridge, defendant is in lawful possession of all and singular the 
mine openings, etc.; therein ; it is entitled to the free use and enjoyment 
thereof so long as the occasion which gave rise to the grant shall continue 
to exist ; and its right in that particular is exclusive. 

7. Just what right plaintiffs may eventually have in any pillars 
which may in the end be left in place upon the ultimate cessation of the 
mining and the abandonment of the operation, is a question with which 
this issue is not properly concerned, and any attempt to decide it at this 
time would be premature ; but on the facts as they now appear, no pres- 
ent right either of property or possession in the subject matter is shown 
to be in plaintiffs. 

8. It follows that no case iis made out either for the specific relief 
asked for, or for any other relief in equity ; and the bill should therefore 
be dismissed at plaintiffs' cost. 

Plaintiffs' requests for Conclusions of Fact are disposed of as 
follows : ' 

1. That the statements made by the plaintiffs and contained, re- 
spectively, in the second, third, fourth, fifth and seventh paragraphs of 
the bill in this case filed and admitted by the answer in the same case 
filed, are true as stated in and by the several paragraphs aforesaid. 

Answer. This is declined as not in proper form. In substance, 
however, the facts in mind of counsel have been affirmatively found in 
the general conclusions. 

2. That the supplemental agreement between the predecessors in 
title of the plaintiffs and the defendant, dated the 4th day of February, 
T891, was added to and incorporated in the original agreement between 
the same predecessors in title and the same defendant, dated the 24th day 
of March, 1883, as stated by the plaintiffs in and by the sixth paragraph 
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of their bill in this case filed, and all that with the same force and effect 
as if both agreements and all things therein contained had originally been 
agreed to and contained in the said agreement dated the 24th day of 
March, 1883. ^ 

Answer. This 'is declined as not in form, and also as asking for a 
legal conclusion. 

3. That by the deed dated the 13th day of November, 1893, made 
by John N. Lillibridge and wife and G. J. Lillibridge and wife, to the de- 
fendant, and recorded in the office for recording deeds, etc., in Lacka- 
wanna County in deed book No. 107, page 176, etc., there w^s conveyed 
no right, title or interest in any of the coal underlying the surface of the 
lands in the deed described or thereby conveyed or intended so to be. 

Answer. Declined as asking for a legal conclusion. 

4. That on the 24th day of March, 1883, beneath and underlying 
the surface of the land demised and leased to the defendant, there were 
five veins of coal known as the Upper or Dirty vein, the Rock vein, the 
Grassy Island vein, the New County vein and the Dunmore vein. The 
New County vein consisted of two splits, being the New County vein 
proper and the Upper split and a Lower split. Subsequently, by agree- 
ment of the parties, the Upper or Dirty vein was excepted from the terms 
of the lease and the possession thereof surrendered to the parties of the 
first part. 

Answer. It is so found. 

5. Shortly after the 24th day of March, 1883, the defendant 
entered into possession of the property covered by the said contract of 
March 24, 1883, and began the mining of coal for which large sums of 
money w^ere paid to the plaintiffs and their predecessors in title. 

Answer. It is so found. 

6. At the time of the making, execution and delivefy of said con- 
tract of March 24, 1883, the Lower split of the New County vein, under 
the premises described in said contract, was not regarded by the parties 
as a minable vein of coal. 

Answer. It is so found, though its materiality is not apparent. 

7. That at the time of making, execution and delivery of said 
contract of March 24, 1883, the Lower split of the New County vein un- 
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der the premises described in the said contract was not regarded as a vein 
of coal to be mined by the defendant. 
Answer. Declined as irrelevant. 

8. That at no time between March 24, 1883, and October i, 1914, 
did the parties to said contract of March 24, 1883, regard or consider 
that the obligation to mine coal under the terms of said contract of 
March 24, 1883, extended to the Lower split of the New County vein. 

Answer. Declined for the same reason. 

9. That on or before the first day of January, 1914, all the coal ex- 
cept pillars left to support the surface had been removed from the Grassy 
Island vein under the premises described in said contract of March 24, 

1883. 

Answer. It is so found. 

10. That on or before the first day of January, 1914, all the coal 
except pillars to support the surface had been removed from the Rock 
vein under the premises described in said contract of March 24, 1883. 

Answer. It is so found. 

11. That on or before the first day of January, 1914, all the coal 
except pillars to support the surface and to protect the shaft of the de- 
fendant on the adjoining property near plaintiffs' line and to form a bar- 
rier pillar between plaintiffs' property and property of the Delaware & 
Hudson Company, had been removed from the Dunmore vein under the 
premises described in said contract of March 24, 1883. 

Answer. It is so found. 

12. That the defendant did not on October i, 1914, or at any time 
prior thereto, have an intention to proceed to mine the coal left by the 
defendant in the Dunmore vein to support the earth in the vicinity of its 
shaft located near plaintiffs' land. 

Answer. Dcclinod as immaterial. 

13. That mining ceased in the New County vem proper under 
plaintiffs' premises on or before November 9, 191 3, leaving a fraction of 
an acre of coal about three feet thick which it was impracticable to mine ; 
and there is no evidence that such mining has since become practicable. 

Answer. It is not so found. 

14. That the defendant, since November 9, 1913, has made no 
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effort to mine any of the coal left in the New County vein proper. 

Answer. If this means the top split of the New County, it is so 
found. 

15. That since October 30, 191 1, the defendant has mined none of 
the coal left in the Dunmore vein for the particular purpose of support- 
ing its shaft located on adjoining property. 

Answer. It is so found. To have mined in that locality would 
have been repugnant to the very purpose for which that coal was left for 
tlie final mining. 

16. That no coal was mined from the Dunmore vein between Octo- 
ber 30, 191 1, and September, 1914. 

Answer. It is so found. 

17. That no mining has been done in the Grassy Island vein under 
plaintiffs' land for many years prior to filing of the plaintiffs' bill. 

Answer. It is so found. 

18. That the last mining done by the defendant in the Rock vein 
under plaintiffs' property was on or prior to February 13, 1907. 

Answer. It is so found. 

19. That the last mining done by the defendant in the Upper split 
of the New County vein under the plaintiffs' property was on or before 
November 9, 1913. 

Answer. It is so found. 

20. Except for mining from barrier pillars, since August 31, 1914, 
the last mining was done by the defendant in the Dunmore vein under 
plaintiffs' property on or before October 30, 191 1. 

Answer. It is so found. 

21. That for the months of January, February, March, April, May, 
June, July and August of 1914, no mining was done by defendant from 
plaintiffs' property and no niininuini royalties werr paid for said period. 

Answer. It is so found. 

22. That on the 5th day of October, 1914, the plaintiffs and their 
predecessors in title were owners in fee simple of the surface of all the 
lands mentioned and described in the third paragraph of the bill in this 
case filed, excepting the surface assured and conveyed by the deed dated 
the ijtbrday.of November, 1893, made by J6hn N. Lillibridge and wife 
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and G. J. Lillibridge and wife to the defendant and recorded in the office 
for recording deeds, etc., in Lackawanna County in deed book No. 107, 
page 176, etc. 

Answer. Declined both as asking for a legal conclusion, and as 
immaterial. 

23. That the predecessors in title of the plaintiffs and the plaintiffs 
on the 1st day of October, 191 4, were the owners in fee simple of the 
coal and minerals and all other things underlying the surface of all the 
lands mentioned and described in the third paragraph of the bill in this 
case filed. 

Answer. Declined as asking for a legal conclusion. 

24. That the defendants, on the ist day of October, 1914, and for 
a long time prior thereto, had failed to pay to the plaintiffs and their 
predecessors in title the minimum royalties to which the plaintiffs and 
their predecessors were entitled and which the defendant had covenanted 
to pay under, in and by indenture between the said predecessors and the 
defendant, dated the 24th day of March, 1883, and that on account of 
the delinquency of the defendant in this particular, large sums of money 
were due and owing. 

Answer. This is open to criticism for blending matters of fact with 
<hose of law; and also as overlooking the circumstance that those aver- 
ments of the bill to which it would be relevant were abandoned at the 
trial. But waiving these objections, it is not so found. 

25. That as stated by the plaintiffs in and by the' thirteenth para- 
graph of the bill in this case filed, there was no energetic prosecution by 
the defendant of "their business," between the 24th day of March, 1883, 
and the ist day of October, 1914. 

Answer. This was abandoned ; and the fact is not so found. 

26. That as stated by the plaintiffs in and by the ninth paragraph 
of the bill in this case filed, the right of possession in the defendant to the 
property mentioned and described in the third and fourth paragraphs of 
the bill in this case filed, ceased and determined, ipso facto, on or about 
the ist day of October, 191 4, and the defendant no longer had any right 
upon, in or about the property aforesaid and the plaintiffs then and there 
came again into the right of possession and into the actual legal posses- 
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sion of the coal, minerals and land mentioned and described in the third 
and fourth paragraphs last aforesaid, including the abandoned workings, 
chambers, gangways, passages and pillars of coal formerly of the de- 
fendant under the terms of the indenture of 1883. 

Answer. Declined as asking for a conclusion of law. 

27. Subsequent to January i, 1914, and shortly prior to August 25, 
1914, F. H. Hemelright, president or chairman of the defendant com- 
pany, advised Mrs. Lillibridge, plaintiff, that all of the coal included in 
the contract of March 24, 1883, and supplement, was mined out. 

Answer. It is not so found. 

28. That on August 25, 1914, plaintiff, Mrs. Simpson, wrote Frank 
Hemelright as follows : 

"I would like to know if all the coal is mined that is leased to your 
company under the present lease. If so, would you kindly return to me 
the old lease as I hardly think it would be of any further use to your 
company." 

To which Mr. Hemelright, on the same day, replied : 

*T wish to say that we are negotiating an exchange with the D. & H. 
Company whereby we expect to acquire the right to mine the coal in the 
Dunmore vein on the tract immediately adjoining the Lillibridge tract on 
the west. If this exchange is made it will enable us to mine the bar- 
rier pillar that we are compelled to leave along the westerly line of the 
Lillibridge tract and which would yield considerable tonnage." 

Answer. Declined as merely asking for a recital of certain evi- 
dence. That is not the office of a conclusion of fact. 

29. That in the summer or fall of 1914, Mrs. Sarah C. Lillibridge 
Simpson, one of the plaintiffs, and F. H. Hemelright, the president of 
;he Lackawanna Coal Company, Limited; had several conversations rela- 
tive to the coal remaining in the property in the form of pillars. As one 
.'f the results of these conversations, Mr. Hemelright, on or about Octo- 
])er I, 1914, handed to Mrs. Simpson an estimate made by the company's 
( ngineer from the maps of the company of the pillars of coal, that is, 
the unmined coal on the premises on October i, 19 14, in which there was 
no reference to the coal in the lower split of the New County vein. That 
estimate is as follows : 
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"Lackawanna Coal Company, Limited, 

General Offices, Board of Trade Building, 

Scranton, Pa. 
Lillibridge Tract. 
Tons of coal unmined October i, 1914: 

Rock vein 21,866 tons 

Grassy vein 71,982 " 

New County vein 47>i46 " 

Dunmore vein 52,133 " 

193,127 " 
Answer. Declined for the same reason. 

30. That the estimate of coal unmined October i, 1914, given by 
Mr. Hemelright to Mrs. Simpson, was made for him at his suggestion 
by the engineer or engineers of the company that he might intelligently 
fix a price to be offered by him to the owners of the property for the 
coal remaining in the pillars and which he then admitted to be the prop- 
perty of the lessors, and for which, according to his own testimony, he 
was authorized by the company to offer the sum of twenty thousand dol- 
lars ($20,000), an offer which he says he made to Mrs. Simpson 
but which she refused. 

Answer. Declined as argumentative. 

31. That in connection ^vith said negotiations and said statement 
of October i, 1914, and at the time it was handed by him to Mrs. Simp- 
son, Mr. Hemelright stated that any balance of coal over and above that 
contained in the statement could not be mined because it would be 
"suicide," that there was so much water there it would drown the 
miners. 

Answer. Declined as asking for the recital of an item of evidence. 

32. That on January i, 1914, the defendant had mined all the coal 
from under the plaintiffs' property which the defendant regarded as 
minable under the terms of its contracts with plaintiffs and their 
predecessors in title, except the coal left in the Dunmore vein as part 
of a legally required barrier pillar and also some coal for the purpose 
of holding in place the earth contiguous to its shaft, which shaft was 
located on premises adjoining plaintiffs' land. 
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Answer. It is not so found; though if true the fact is believed 
to be immaterial. 

33. That the defendant, on January i, 1914, had no intention to 
energetically prosecute the work of removing the coal left in the Dun- 
more vein for the purpose of supporting the earth about defendant's 
shaft; but did intend that said coal so left should continue in place for 

. several years. 

Answer. There was no intention of removing the coal referred to 
until the final mining. To that extent the fact is found as requested. 

34. That the value of the pillar coal left and now remaining in 
and under the lands mentioned and described in the third paragraph in 
the bill filed in this case is, approximately, the sum of two hundred thou- 
sand dollars. 

Answer. If by this is meant the market value in place, it is not 
so found ; though no doubt it has a very substantial value. 

Defendant's requests for findings of fact other than the fifth are 
believed to be fully covered by the foregoing conclusions, general and 
special. The fifth is disposed of as follows : 

5. The defendant took possession of the property and began min- 
ing under the original lease on or about the ist day of January, 1884, 
and up to the ist day of January, 1913, it mined coal up to or exceed- 
ing the minimum quantity required to be mined and paid for under the 
provisions of the lease, but the coal conveyed by'said lease having by 
that time become so far exhausted that it has since been impossible to 
mine the minimum quantity, it has paid royalties upon the coal actually 
mined, which has been less than the minimum quantity stipulated in the 
agreement. The defendant is in possession of all of the coal covered 
by said lease, and has been in possession of the same from on or about 
the said ist day of January, 1884, up to the present time. 

Answer. It is so found. 

Plaintiffs' requests for legal conclusions are disposed of as follows : 

I. That it was not the intention of the parties to the agreement of 
March 24, 1883, that a vein of coal not minable at that time should pass 
by the terms thereof. 

Answer. The intention of the parties material to the issue is to be 
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e^athered from the terms of their agreement as reduced to writing; as- 
suming that is what is referred to in the request, it is refused. 

2. That by said contract of the 24th day of March, 1883, the 
parties to said agreement did not contract for the mining of the Lower 
split of the New County vein under plaintiffs' premises. 

Answer. Refused. 

3. That the failure of the Lackawanna Coal Company, Limited, 
to enter upon and begin the removal of coal from what is known as the 
Lower split of the New County vein, during the period intervening be- 
tween March 24, 1883, and sometime during the year 1916, is conclusive 
as to what the company intended to take under the grant, and prevents 
them from now lawfully taking the coal. 

Answer. Refused. 

4. That on January i, 1914, the defendant had exhausted all the 
coal from the plaintiffs' premises that was then minable under the terms 
of its contract with plaintiffs and their predecessors in title, except a 
small amount of coal left in the Dunmore vein for the purpose of holding 
in place the earth contiguous to defendant's shaft, which shaft was 
located on premises adjoining plaintiffs' land and which coal the defend- 
ant did not then intend to mine, in accordance with the terms of its con- 
tracts with the plaintiffs and their predecessors in title. 

Answer. Declined as mingling law and fact. 

5. Whereas, on January i, 1914,* the defendant had completed 
mining under the terms of its contracts with the plaintiffs, the fact that 
the Lower split of the New County vein might become minable sub- 
sequent to January t, 1914, did not extend the terms of defendant's con- 
tracts with the plaintiffs beyond January i, 1914. 

Answer. Declined as irrelevant. 

0. After the exhaustion of all thf coal iiiinable at the li!n<' of vsucli 
exhaustion under the terms of defendant's contracts with the plaintiffs, 
the contingency that the Lower split of the Nev/ County vein might at 
some subsequent time become a minable vein of coal would not extend 
the term of defendant's contracts with plaintiffs beyond the date of such 
exhaustion, of the coal. 

Answer. Declined as* irrelevant. * V . - 
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7. On January' i, 191 4, and during the remainder of said year, the 
statutes of Pennsylvania prevented and excused the mining of the coal 
left by defendant as part of the barrier pillar left in the Dunmore vein 
by defendant between plaintiffs' land and lands of the Delaware and 
Hudson Company. 

Answer. Affirmed ; though its relevancy is not apparent. 

8. On January' I, 1914, and for a long time prior to said date and 
subsequent thereto, during the year 19 14, by the statutes of Pennsyl- 
vania, the coal left in the Dunmore vein under the plaintiffs* land by 
the defendant as part of a barrier pillar between plaintiffs' land and 
lands of the Delaware and Hudson Company was eliminated from the 
contracts between the plaintiffs and defendant concerning the mining 
and removal of such coal, and the presence of such coal under the plain- 
tiffs' land did not extend the term of the plaintiffs' contracts with the 
defendant for mining .coal under plaintiffs' lands. 

Answer. Refused as irrelevant. 

9. A small amount of coal left by the defendant in the Lower spht 
of the New County vein was not minable under the terms of defend- 
ant's contracts with the plaintiffs and their predecessors in title, and the 
fact that it has not been removed did not constitute a breach of defend- 
ant's contracts with the plaintiffs for the mining of coal under plaintiffs' 
premises or extend the term of said contracts. 

Answer. Refused as irrelevant. 

10. As to the coal left in the Dunmore vein by the defendant to 
support the earth contiguous to its shaft, which shaft was located on 
lands adjoining the lands of the plaintiffs, the plaintiffs having waived 
the obligation of the defendant to mine said coal and the defendant hav- 
ing no intention on January i, 1914, to mine said coal in accordance with 
the terms of its contract with the plaintiffs, the fact that said coal was 
unmined did not extend the term of the defendant's contracts with the 
plaintiffs for the mining of coal under plaintiffs' premises. 

Answer. Refused as irrelevant. 

11. On January i, 19 14, the defendant, having exhausted the coal 
then minable under the terms of :ts contracts with the plaintiff 3 and 
tl;cir predecessors in title, and, havin^j ceased mining for a period of 
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more than six months, could not and did not renew the terms of its con- 
tract with the plaintiffs for mining coal under their premises by any sub- 
sequent agreements with the Delaware and Hudson Company by which 
any barrier pillar coal became minable or by the fact that subsequent to 
October i, 1914, it began mining in the Lower split of the New County 
vein, which, on October i, 1914, is admitted by the defendant to have 
been unminable. 

Answer. Refused. 

12. The rights of way granted by the plaintiffs' predecessors in title 
to the defendant by said contract of February 4, 1891, was an easement 
which was not exclusive and subject to its use by the defendant, and 
after the termination of mining under the contracts between the plain- 
tiffs and their predecessors in title and the defendant, the plaintiffs 
were entitled to any and all uses of their land, including pillars left 
under the surface of said land to support the surface and the openings in 
said coal, which uses could be exercised without interfering with any 
easement of the defendant. 

Answer. Refused. 

13. The words "To have and to hold the coal in and under the 
said land, unto the said party of the second part, et al., or assigns, until 
the exhaustion thereof, under the terms of this indenture," in said con- 
tract of March 24, 1883, are words of limitation and measure the dura- 
tion of the defendant's estate in plaintiffs* lands. 

Answer. Affirmed. 

14. No act of the plaintiffs was necessary to terminate the 
estate of defendant in plaintiffs' land when the coal had been ex- 
hausted under the terms of the said contract of March 24, 1883. The 
occurrence of that event terminated the estate of the defendant held 
under said contract of March 24, 1883. 

Answer. Refused as based upon the assumption that the coal had 
been fully exhausted. The fact has not been so found. 

15. That the defendant company having now removed all the coal 
from the Lillibridge tract that they were entitled to take under the pro- 
visions of the lease dated March 24, 1883, are no longer entitled to the 
possession of the property and should deliver same to the plaintiffs, sub- 
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ject, however, to such rights as are in it by virtue of a certain supple- 
mental agreement dated February 4, 1891, between G. J. Lillibridge 
and John M. Lillibridge, the then owners of the property, and the 
Lackawanna Coal Company, Limited, the defendant. 
Answer. Refused. 

16. That if the two agreements between the predecessors in title 
of the plaintiffs and the defendant, respectively, of 1883 and of 1891, 
were added and incorporated together, all with the same force and 
effect as if both agreements and all things therein contained had orig- 
inally been agreed to and contained in the early agreement, then the 
defendant was not entitled to hold, possess, enjoy, occupy or retain any 
coal or minerals mentioned or described in either or both of said agree- 
ments, or any other things in any way connected therewith, and the de- 
fendant is not entitled to obstruct or exclude the plaintiffs, or to appear 
to be entitled to obstruct or exclude the plaintiffs from taking, hold- 
ing, possessing, enjoying, occupying or retaining permanently all the 
coal, minerals and other things aforesaid after the defendant ceased and 
refused to pay, and continue to pay to the plaintiffs the minimum royal- 
ties by the defendant undertaken and covenanted to be paid to the 
predecessors entitled in and by the indenture of 1883. 

Answer. I am not sure that I correctly understand the meaning 
of this request ; but as it is understood it is refused. 

17. That if the two agreements between the predecessors in title 
of the plaintiffs and the defendant, respectively of 1883 and of 1891, 
were not incorporated and added together, all with the same force and 
effect as if both agreements and all things therein contained had origin- 
ally been agreed to and contained in the early agreement, then the two 
agreements are entirely independent and no right of the defendant under 
either one of said agreements in any way depends upon or is aided by 
any right of the defendant under the other said agreements and the 
rights of the defendant, under the agreement of 1891, are to be ascer- 
tained and determined by the court as if the defendant never had any 
rights under the agreement of 1883, and as if all the operations done 
under that agreement had been done by the plaintiffs or by a third per- 
son in no way connected with these present legal proceedings. . 
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Answer. Refused as argumentative. 

Defendant's requests for specific legal conclusions are believed to 
be heretofore substantially covered. For that reason further answer 
will be dispensed with. If specific answers be desired they will be sup- 
pHed on exception. 

Let a decree nisi be entered in accordance with the eighth general 
Conclusion of Law ; exceptions, if any, sec. reg, 

EXCEPTIONS TO DECREE NISI. 

Newcomb, J., May 6, 1918. — The decree was adverse to the plain- 
tiffs and they except. The exceptions are voluminous, but they are all 
grouped around the two ifiain questions at issue on the pleadings, viz. : 
(i) that of title to the pillar coal; and (2) that of plaintiff's present 
right of possession. 

At the trial they contended that the true interpretation of the sup- 
plemental contract of 1891 would limit its duration to the life of the 
active mining on the demised premises. That extreme position would 
seem to have been abandoned, as it is now tacitly conceded that the right 
of transportation still subsists in the lessee ; but the point urged is, that 
being only an easement of way, it can rise no higher than any other like 
easement, and as such cannot be exclusive as against the owner of the fee. 

On the supposition that lessee's mining rights in the premises have 
been exhausted, the theory would be all right in the abstract. The diffi- 
culty would be in giving it practical effect. What we are asked to do 
is to make a decree so regulating defendant's exercise of its right of way 
that the lessors may not be excluded from the immediate enjoyment of 
their inherent right of property in the pillars to which they now desire 
access. 

Even though the ownership of the pillars were free from dispute, 
it would have to be an exceptional case where equity would undertake to 
give such relief, as it would necessitate the assumption of a measure of 
supervisory control over the respective daily operations of the parties; 
and we are not pursuaded that this is such case, especially in view of 
the complication arising out of the fact that title to something more 
than one-third of the surface has, in the meantime, become vested in 
lessee. 



Digitized by VjOOQ IC 



i63 LACKAWANNA JURIST 

The hardship of which lessors complain is the fact that the coal in 
the pillars has now come to have a commercial value, which in their 
mind outweighs any consideration of surface support to which alone 
the pillars owe their existence. Needless to say that as a merely 
fortuitous circumstance this would in no sense be chargeable to the 
lessee, and that it is wholly irrelevant except to the disputed theory that 
under the tentis of the contract providing for pillars at lessor's option, 
the lessee has no interest in them. We are indebted to the research and 
industry of counsel for an interesting discussion of the status of that 
coal. But it inevitably gives rise to this question : If, during the life 
of the lease, plaintiffs have discovered that mere coal was left than is 
required for support of the surface, or, if for any reason, the purpose 
of such support has been abandoned, how can the right of lessee to mine 
it be denied without impairing the mutuality of the contract? 

The grant was entire. It passed to lessee "all the merchantable 
coal" in the premises together "with the sole and exclusive right to mine 
and remove the same." On part of the lessee there was a correspond- 
ing covenant to mine out "all the coal that by energetic prosecution of 
the business" can be done according to the standards of cost and quality 
prevailing in the neighborhood. 

It is contended that the cessation of mining at the end of 19 13, no 
matter how brief in duration, was due to the practical exhaustion of the 
minable coal as conditions were then regarded by lessee, and that marked 
the immediate termination of its estate by force and effect of the 
habendum clause limiting its duration. Accordingly we are asked to 
overrule the conclusions of the chancellor, both of fact and law, in that 
particular. 

The lease contemplated a period of mining when the remaining coal 
would justify no minimum. It also contemplated that the coal would be 
mined together with that in other associate parcels as one operation. ,It 
imposed no restriction as to the proximity of the main shaft to be erected 
with that in view. Hence, the existing occasion for postponing till the 
last mining some part of the Lillibridge, must also be deemed to have 
been within the contemplation of the lease. If there were nothing else, 
it is not apparent how it could be justly said that defendant's leasehold 
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rights have been exhausted. Much the same reasoning applies to the 
thin veins regarded as negligible at the date of the grant. If in the mean- 
time conditions have so changed as to make them commercially minable, 
it is not only the privilege, but also the duty, of the lessee to mine them. 
A temporary interruption of profitable operation during the period of 
prospecting work to test their practical value, is only an incident of a 
kind inherent in the nature of the industry. 

We therefore see no reason to disturb either the finding that the 
mining is still in progress, or the conclusion that as yet any attempt to 
decide the ultimate ownership of the pillar coal would be premature. 

The exceptions are overruled. 

Let a formal decree be submitted by counsel sec, reg. 



Thomas v. City of Scranton. 

Mandamus — Pleading — Practice — Act 8th June, 1893, P. L. 345. 

Under the Mandamus Act of 8th June, 1893, P. L. 345, which fumisheft a 
complete code of pleading and practice in mandamus cases, the defendant may 
move to c[uash the writ, and if he fails he shall be permitted to file his return, 
to which the plaintiff may demur, or plead to or traverse any of its material 
facts. 

The provision of the Act permitting a motion to quash the writ was evi- 
dently intended to give defendant an opportunity to challenge relator's conten- 
tion, in the first instance, where it appeared that the petition was insufficient, 
or defective in some essential particular, or that the court was without juris- 
diction, or that a writ of mandamus would not lie. 

A motion to quash not based on any such grounds, but which is in fact a 
demurrer to the relator's whole case as set forth in the petition, wiU be re- 
fused, and defendant allowed to make his return. 

A "joinder in the motion to quash in the nature of a demurrer" has no 
recognized place in the system of pleading provided by the Mandamus Act. 

Motion and rule to quash writ of alternative mandamus. In the 
Court of Common Pleas of Lackawanna County. No. 360, March Terni, 
1918. 
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Scragg & Scragg and A, A. Vosburg, for Relator. 
R. S. Houck, City Solicitor, for Defendant. 

Edwards, P. J., May lo, 1918. — The only question considered by us 
in disposing of the niction to quash in this case is the question of pleading. 
The Alandamus Act of 1893 provides that the defendant may move to 
supersede or quasli the writ ; and if he fails that he shall be permitted to 
file his return and to proceed as if such a motion had not been made. 
The Act of Asseml)ly furnishes a complete code of pleading and practice 
in mandamus cases ; and it is to be noted that the Act does not specifically 
provide for a demurrer to the alternative writ and petition, nor to a join- 
der in the demurrer so that judgment could be entered on the pleadings 
for one party or the other on the merits of the case. It is true that the 
law permits a motion to quash the writ ; but the evident intention of the 
legislature in providing for such a motion was to give a defendant an op* 
portunity to challenge the relator's contention, in the first instance, where 
it appeared that the petition praying for the writ was insufficient, or de- 
fective in some essential particular, or that the court was without juris- 
diction, or that a writ of mandamus would not lie. In the case at bar the 
petition praying for the writ sets forth elaborately a case which certainly 
requires an answer from the defendants. The motion to quash is not 
based on any informality, or defect in the petition, or the want of juris- 
diction of the subject matter, but rather it is a demurrer to the relator's 
whole case as set forth in the petition. And the "joinder in the motion 
to quash in the nature of a demurrer" has no recognized place in the sys- 
tem of pleading provided by the Mandamus Act. If the defendants desire 
a decision on the merits of the case they should file a return, to which the 
plaintiff may demur, or plead to, or traverse any of its material facts. 
As is stated in the case of Kelly v. Ruddy, i Pa. Super. Ct 507 : "It is 
at this point that proceedings in mandamus begin, and they are then to be 
carried on as in other actions at law, until an issue of law to be decided by 
the court, or an issue of fact to be decided by a jury, is raised." 

Now, May 10, 1918, the motion to quash the writ of alternative man- 
damus is refused and the rule discharged ; and the defendants are allowed 
twenty days from this date in which to make a return to said writ. 
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Scranton Distributing Co. v. Groves. 

Pleading — Merchant's book account — Quantum valebat. 

In a suit on a merchant's book account for goods sold and delivered, it is 
not necessary to allege in the statement that the prices set forth in the account 
were agreed to by the defendant. 

Such suit proceeds, not for an expressly agreed price, but for the quan- 
tum valebat, of which the account, being within the shop book rule, is evidence 
at common law; and its status in that behalf has not been varied by statute. 

Exceptions to affidavit of defense. In the Court of Common Pleas 
of Lackawanna County. No. 57, June Term, 1917. 

/. F. Bell, for Plaintiff. 

R, W. Rymer, for Defendant. 

Newcomb, J., May 27, 1918. — In form this is a motion for judg- 
ment. But the affidavit only raises a question of law so that in reality 
the issue is on a statutory demurrer. 

The suit is on a merchant's book account for goods sold and de- 
livered. The statement is challenged for want of any allegation that the 
prices set forth in the account were agreed to by defendant. 

The objection overlooks the nature of the suit. It proceeds not for 
an expressly agreed price, but for the quantum valebat, of which the ac- 
count, being within the shop book rule, is evidence at common law ; and 
its status in that behalf has not been varied by statute. Hence, within 
its appointed field, when pleaded by copy, it is quite as effective to put 
the adversary to his defense as a written instrument where that is the 
basis of suit, viz., by disclosing a prima facie liability, because in them- 
selves the entries are prima facie evidence of the fair market value. It 
follows that the statement is not open to the objection taken. It might 
have been objected that it did not distinctly appear whether the mer- 
chandise was sold on oral or written order, as required by the Practice 
Act of 191 5. But the statement is not questioned on that ground and the 
omission need not be considered. 

The demurrer is overruled with leave to move for judgment at the 
end of five days unless defense on the merits be taken in the meantime. 
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Monowatt Electric Import Co. v. Dean. 

Affidavit of defense — Sufficiency — Sak — Warranty — Agency. 

An affidavit of defense in an action of assumpsit, which denies liability 
on the allegation of breach of an express warranty of quality given by plain- 
tiff through its representative, but fails to disclose the identity of the repre- 
sentative, in what capacity he represented plaintiff, or what Authority, if any, 
he had to bind his principal in the premises, is insufficient to prevent 
judgment. 

Motion for judgment sec. reg. In the Court of Common Pleas of 
Lackawanna County. No. 1429, October Term, 1917. 

Welles, Stacker & Torrey, for Plaintiff. 
A. D. Dean, for Defendant. 

Newcomb^ J., June 13, 1918. — Suit is brought for a balance due 
on a merchant's book account. Defense, sought to be taken for breach 
by plaintiff of its warranty of quality, is not well pleaded. 

The charges cover the amount of fourteen shipments of electric 
lamps between August 21 and October 31, 1916, as ordered by defend- 
ant from time to time through plaintiff's local salesmen. That is to 
say, it is so averred and not denied. Neither is it denied that the deliv- 
eries were made to a common carrier in New York, and that the con- 
signments were duly received at this city by defendant, for which there 
still remains unpaid the amount of plaintiff's demand. 

Liability is denied only on the allegation that to some unspecified 
extent, though in excess of that figure, the lamps were thrown back 
on defendants hands for failure to give one thousand hours' service 
to his customers as they had been by him guaranteed to do ; and that 
his sales had been so made on the faith of a warranty in terms as 
follows : 

"When I began dealing with plaintiff in August, 1916, I informed 
its representative that I had to guarantee to my customers a life of 
one th o X isand hotirs for the lamps I sold them, and that if the/ sold 
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goods to me tlicy must sell them at the same guarantee. To this condi- 
tion he assented." 

The identity of the person, in what capacity he represented the 
plaintiff, what authority, either real or apparent, if any, he had to bind 
his principal in the premises, etc., etc., are matters left wholly to con- 
jecture. Yet they are vital to the question of warranty, as to the 
existence and nature of which defendant has the affirmative. Hence, 
he has the burden of clear and distinct pleading, as well as proof. This 
requirement is not met by the vague and uncertain averment with which 
he has contented himself. That is decisive against him on this motion, 
and the other objections to his answer need not be considered. 

The exceptions are sustained, and the rule for judgment will be 
made absolute at the end of five days from this date, unless in the mean- 
time sufficient affidavit of defense shall have been filed. 



Panos V. Yeonusa. 



Pleading — Averment — Sufficiency — Proceeding by sheriff's vendee for 
possession of land — Act 20th April, 1905, P. L. 239. 

In a proceeding by a sheriff's vendee for possession of land under Act 
July 20th. 1905. P. L. 239, respondent's allegation that the first he knew of 
the sheriff's sale of his property to the petitioner was when the citation was 
served upon him, is evasive, and does not amount to a denial of a specific 
averment in the petition that respondent had been duly served with notice of 
petitioner's title. 

Proceeding by sheriff's vendee for possession. Sur answer to cita- 
tion. In the Court of Common Pleas of Lackawanna County. No. 
536, May Term, 19 18. 

Harry Needle, for Petitioner. 

P. E. Killcullen, for Respondent. 

Newcomb, J., June 3, 1918. — The case arises under the Act of 20th 
April, 1905, P. L. 239, to facilitate the recovery of possession of lands 
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by purchasers at judicial sale. The petition conforms to the require- 
ments of the statute; but the answer does not, and the cause was set 
<lown for argument as on demurrer to the answer. 

The facts averred in the petition show a prima facie right in peti- 
tioner to the relief asked for. Neither one is specifically answered as 
required by the statute, although it does assert respondent's possession. 

I'he only thing attempted to be set up in defense is the allegation 
that "the first he ever knew of the sheriff's sale of his property to the 
said Paul Panos was when the petition for citation was served upon 
him." 

But the trouble with this is that it is very equivocal. We have 
no means of telling what the respondent may see fit to regard as 
"knowledge." The allegation must be deemed evasive. It falls far 
short of a denial of the specific averment in the petition that notice of 
])etitioner's title was served upon respondent the i8th of April, a week 
in advance of this process. That such notice had been given is a neces- 
sary averment of the petition because it is made so by the statute. And, 
not having been denied, it must be taken as true, as it is in like manner 
required by the Act that respondent "shall make answer under oath or 
affirmation to each and every of the facts averred in the petition, admit- 
ting those that are true and denying those that are alleged to be untrue." 

In the absence, therefore, of anything to controvert the material 
allegations of the petition the case is with the petitioner. 

It is accordingly adjudged and decreed as follows: 

Now, 3rd Tune, 1918, this cause came on to be heard on petition 
and answer and was argued by counsel, whereupon after due consider- 
ation of the undisputed facts, it is ordered that judgment on the citation 
be entered for petitioner for the lands and tenements described in 
the petition with costs, together with nominal damages for the detention 
of possession in the sum of one dollar. 
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Holly V. Travis. 

Justice's court — Postponement of hearing — Notice — Waiver. 

An objection that a hearing before a magistrate was, as the expiration of 
the hour named in the summons, without notice to defendant, postponed for 
thirty minutes at plaintiff's request to accommodate her counsel, will not lie 
in favor of a defendant who had wholly ignored the summons; especially 
where it appears of record that his place of residence was upwards of fifteen 
miles distant. 

Practice — Constable's return — Conclusiveness — Act July 9, 1901. P. L, 
614. 

A constable's return, regular and complete on its face, showing that 
defendant was served in the county wherein the writ issued, cannot be con- 
tradicted by proofs aliunde that service was made outside the county. 

Under the Service of Process Act of July 9, 1901, P. L. 614, such return 
is to be of the like effect as that of the sheriff in a like case. 

Certiorari, In the Court of Common Pleas of Lackawanna County. 
No. 181, June Term, 1918. 

Clarence Balentine, for Plaintiff. 
R, H, Holgate, for Defendant. 

Newcomb, J., June 12, 1918. — The case is a proceeding by a land- 
lord to dispossess her tenant upon the expiration of his term. She 
recovered judgment against the defendant in default of appearance on 
his part. The validity of the judgment is attacked for two reasons: 
(i) because of an adjournment without notice; and (2) for false return 
of service. 

The writ was returnable in this city between the hours of 9 and 
10 o'clock a. m. At the expiration of the hour, and in defendant's 
absence, the hearing was postponed for thirty minutes at plaintiff's 
request to accommodate her counsel who had an engagement in the 
Orphans' Court at that hour. 

It is objected that this was improperly allowed without notice to 
defendant. 
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How the objection will lie in favor of one who had wholly ignored 
the summons, is not apparent; especially as it appears of record that 
his place of residence was upwards of fifteen miles distant. The objec- 
tion is believed to be without merit and to call for no discussion. 

For the rest, the attempt is to impeach the constable's return of 
service by proof aliunde that the writ was served outside the county. 

That raises the disputed question as to the competency of such 
proof. 

At least there is a semblance of conflict on the subject as between 
the decisions of the Common Pleas Courts. Assuming the existence of 
real conflict, it could be said that the great weight of authority is 
against the proposition that a constable's return, regular on its face, 
can be contradicted in that way, — as examples of which the following 
may be referred to: Link & Co. vs. Repple, 7 C. C. R. 138; Fidelity, 
etc., Co. vs. Ketrick, 3 Kulp, 225 ; R. R. Co. vs. Brittain, i Pitts. 271 ; 
Cox vs. McGill, 15 Pa. D. R. 571 ; Keech vs. Price, 16 lb. 766; Kelly vs. 
^Kckenstein, 12 Luz. 452; Young vs. Trunkley, 22 C. C. R. 127. 

Our own court has never varied from that position: Foy vs. 
Rice, 3 Lacka. Jur. 17 (1893) ; Hummell vs. Hoifecker, 5 Lacka. L. N. 
162 (1898) ; Cooper vs. Manning, 8 Lacka. Jur. 370 (1907). 

In the last cited case attention was called to the fact that any pos- 
sible ground for distinction, as between the conclusiveness of a sheriff's 
return and that of a constable, had been swept away by the Service 
of Process Act hereinafter cited. 

In case of a sheriff's return, not only regular but complete on its 
face, no one could have the temerity to contend that it is not conclusive, 
upon the parties to that proceedings, of every fact averred : Park Bros. 
Co. vs. Boiler Works, 204 Pa. 453; Coal Co. vs. Water Co. 25 Pa. 
Sup. Ct. 628 ; Telephone Co. vs. Diggs, 69 lb. 299. 

It is the lack of a full and explicit return in certain instances that 
accounts for the supposed lack of harmony between the decisions, which 
thus turns out to be more apparent than real, as convincingly shown by 
Judge Butler of Chester County in a painstaking review of the cases 
in Keech vs. Price, supra. 
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Turning then to the function of the constable as defined by law, 
it is this: "Writs issued by a magistrate, justice of the peace, or 
alderman, shall be served in the county wherein they are issued, by 
the constable or other officer to whom given for service, in the same 
manner and with like effect as similar writs are served by the sheriff 
when directed to him by the proper Court,'' etc.; Act 9th July, 1901, 
P. L. 614, Sec. 16 (Italics ours). By the following section of the 
statute air and singular any Acts of Assembly or parts thereof in rela- 
tion to the service of such writs inconsistent therewith, were expressly 
repealed, thus making its provision for service the exclusive source of 
the officer's authority in the premises. It is only necessary to refer to 
the return here to see that the requirements of the Act were literally 
complied with. It is as follows: "Commonwealth of Pennsylvania, 
County of Lackawanna, ss., April 29, 1918, summons together with 
certified copy of information served on the within named defendant, 
Wallie Travis, by handing to him personally true and attested copies 
thereof in the township of Benton, County of Lackawanna and State 
of Pennsylvania, and by informing him the said defendant of the con- 
tents therein. So answers," etc. 

The return was signed and sworn to before the alderman, as 
appears by further endorsement on the writ, in due form. 

That it is full, explicit and complete on its face is neither questioned 
nor open to question. It is merely challenged as false in point of fact ; 
and the attempt is to sustain the challenge by extraneous proof that 
the place where service was so made is beyond the county line and 
within the border of the adjoining county. 

This is nothing more or less than an attempt to contradict a valid 
return in a material particular, and that cannot be done, if, as the statute 
plainly says, the return is to be of the like effect as that of the sheriff 
in like case. 

Supplementary proof to invalidate a meagre return is one thing; 
contradiction of a complete return, is another and very different thing; 
arid for that purpose the extrinsic proofs offered here cannot be enter- 
tained. 

The exceptions are dismissed and the proceedings affirmed. 
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Borman v. United Merchants Realty & Imp. Co. 

Negligence — Landlord and tenant — Injury by falling into cellarway^- 
Construction by tenant unth consent of landlord. 

Although the constru t'on nnd maintenance of a private entrance to the 
cellar from the sidewalk by a tenant of one of several stores in a building was 
with the consent of <he li!nd3o. d the landlord is not responsible for injury to 
a third party from falling into the cellarway, where there is nothing inherent 
in either its location or design to constitute it a nuisance per ae. 

Pleading — Averment — Sufficiency, 

The mere averment in a statement that the location of the cellar entrance 
was calculated to mislead the ordinary person into the belief that it lead to 
an upstairs entrance, without any suggestion as to the relative position or 
description of the upstairs entrance, is insufficient to support a claim of 
deceptive appearance amounting to a pitfall. 

Demurrer to plaintiff's statement. In the Court of Common Pleas 
of Lackawanna County. No. 643, January Term, 1918. 

C. Comegys and R. L. Levy, for Plaintiff. 
Knapp, O'Malley, Hill & Harris, for Defendant. 

Newcomb, J., June 14, 1918. — The action is trespass for personal 
injuries suffered by plaintiff alleged to have been due to a defective con- 
dition of premises, not in defendant's possession except constructively 
by hand of its tenant. That is to say, defendant is the general lessee 
of what is known as the Rookery Building at the northwesterly corner 
of Washington avenue and Spruce street, in this city, which it sub-lets 
in parcels to various tenants. The ground floor is sub-divided into 
eight stores, of which two front easterly on the avenue, and the 
other six southerly on the street. The upper floors are occupied as 
offices, one of which on the second floor is that of a dentist. Access to 
these is had by a stairway having its entrance at some point between 
two of the Spruce street stores, but which two does not appear in the 



Digitized by VjOOQ IC 



LACKAWANNA JURIST 173 

declaration. Between the windows of the 5th and 6th stores on that 
side there is an entrance to a stairway leading "into the cellar between 
one of said stores." The italics are ours. It will be taken for granted 
that what is meant is ''beneath'' one of the stores. 

Plaintiff suffered his injury by falling into the cellar. The den- 
tist's office to which he was going is next above that store. The time 
was about six o'clock in the evening of February 12th. The averment 
is that "being unfamiliar with the premises he attempted to find the 
entrance leading to the upstairs of the building. A light was burning 
in a transom located above the door" which he opened, "and plaintiff 
was then and there misled into the belief that the said doorway was 
that leading to the upstairs entrance." 

Thus he alleges he came to his injury by rea§on of the deceptive 
appearance of the building ; and while he also alleges that the cellarway 
entrance was put in by the tenant of that parcel, he sued the landlord, 
charging that it had been constructed and maintained by its consent. 
Defendant demurs in form required by the Practice Act of 191 5. 

The tenant no doubt could lawfully have a private entrance from 
the street to his cellar, and there is nothing inherent in either its loca- 
tion or design that would stamp it as a nuisance per se. Hence it is 
not apparent how the landlord could incur any responsibility by mere 
force and effect of his consent to the addition of such improvement. 
It is clear enough that the liability, if any,. must be traced to the breach 
of some resulting duty with respect to safeguarding the public who might 
thereafter have occasion to visit the building. Prima facie this would 
devolve upon the tenant as he was at all times in possession, and there 
is notViing in the pleadings to overcome the presumption that his posses- 
sion was exclusive. For that reason alone, the mere general averment, 
as in this case, that the entrance had been "built by the said tenant 
with the express consent and permission of defendant and has at all 
times been maintained in the condition in which it was on the day of 
the accident with the express consent and permission of the defendant" 
is not enough to show the breach of any duty owing by the landlord to 
the public exercising the right of mere licensees. It falls short of show- 
ing any right of control in the landlord in respect to the maintenance of 
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a danger sign, notice to keep out, or the like, even if it be conceded 
that such warning was called for. 

But it is not so conceded; and that leaves for consideration the 
sufficiency of the statement to support the claim of deceptive appearance 
amounting to a pitfall, as to which the plaintiff has the affirmative as 
well on the pleadings as on the proofs. 

Aside from mention of a light in the transom, above noted, the 
only other light on the subject is supplied by this averment : "The said 
building was so constructed and maintained and the entrance to said 
building was so constructed and maintained that the said doorway lead- 
ing into the cellar, into which plaintiff fell, was apparently the doorway 
leading to the upstairs entrance to the building. The said doorway 
leading into the basement was so situate with reference to the stores 
and entrance of the Spruce street side of the building that it would 
clearly mislead the ordinary person into the belief that it was a door- 
way leading to the upstairs entrance to the said building." 

This conclusion may be well founded in mind of the pleader. But 
one wholly dependent upon what he says in his pleading would be at 
some loss to point out the specific reasons why the conditions were so 
calculated to mislead. Where was the entrance to the upstairs with 
reference to that connected with the cellar? Was that also closed by 
a door, and if so, how did they resemble each other? Of what descrip- 
tion is the door which lured plaintiff to his undoing, etc., etc.? 

It would be in vain for plaintiff to attempt to prove his case by 
merely swearing to these conclusions, which are to be drawn only by a 
jury from specific facts sufficient to warrant such finding. What those 
facts are must therefore be pleaded. The defect in that particular might 
be capable of correction by amendment. But that would do plaintiff no 
good if our impression is correct with respect to the immunity of the 
landk)rd; and of that we shall remain convinced until the Appellate 
Court says otherwise. This disposes of the whole case, and thereupon 
judgment for the defendant is directed to be entered on the pleadings. 
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Jordan v. Maccarelli. 

Landlord and tenant — Proceedings for possession — Act March 31, 1905, 
P. L, 87 — Notice to quit, 

A prooeeding by a landlord under Act March 31, 1905, P. L. 87, for posses- 
sion of premises will be set aside if the record fails to show that the notice 
to auit was in writing. 

Certiorari. In the Court of Common Pleas of Lackawanna County. 
No, 563, May Term, 1918. 

O'Brien & Kelly, for Plaintiff. 
John Memolo, for Defendant. 

Newcomb, J., June 11, 1918. — The proceeding was for possession 
of lands and tenements held by defendant as plaintiffs' licensee during 
their will and pleasure. That is to say, he had entered under lease with 
the life tenant who died last September, thus putting an end to his 
term, and vesting the fee in these plaintiffs who were the remaindermen. 
Defendant was permitted to retain his possessfon until further notice, 
which was afterwards given him on October 30th, same year, requiring 
him to surrender. 

But it nowhere appears in the record that the notice was in writ- 
ing. That is the ground of one exception and it must be regarded as 
well taken. 

The proceeding arises under the Act of March 31, 1905, P. L. 87, 
operating to extend the jurisdiction of aldermen, as in landlord and 
tenant cases, to the case either of a licensee, or of an indeterminate 
leasehold for less than one year. It is therefore subject to the same 
rule of strict construction. In so many words the statute requires that 
the right of the occupant shall be terminated by a notice in writing. 
Hence it must appear affirmatively to have been in that form; other- 
wise the record will be defective in a material particular. That it 
does not so appear in this case is objected to, and the objection is fatal. 

The proceedings are set aside and the judgment is reversed. 



Digitized by VjOOQ IC 



1 76 LACKAWANNA JURIST 



Miller v. American Beverage Co. 

Evidence — Minutes of meeting — Contract for salary — Acceptance of 
checks shozving date to which paid in full. 

Minutes of stockholders' annual meeting showing re-appointment of 
plaintiff as manager "at the old rate of salary," together with extraneous 
evidence that in his first appointment at their previous annual meeting |15 
per week was the salary mentioned, although not stated in the minute, is 
sufficient to carry to the jury the question of an express contract, particularly 
as concerns salary after his re-appointment, where it is not disputed that the 
salary theretofore paid him was at that rate. 

The fact that weekly payments on account of salary, made by check to 
plaintiff's order, each specifying on its face the date to which it paid in full, 
were accepted in that form for several months without question, creates a 
presumption against any claim back of the period which they ostensibly cover. 
Hence, in the absence of evidence to overcome that presumption, it is error 
to leave to the jury a disputed question involving claim for a balance of the 
antecedent salary. 

Motion for new trial. In the Court of Common Pleas of Lacka- 
wanna County. No. 547, November Term, 191 7. 

Rutherford & Burns, for Plaintiff. 
W, G. Moser, for Defendant. 

Newcomb, J., May 27, 1918. — Plaintiff, a stockholder and director 
of defendant company, was also its business manager; and as such sued 
for a balance of salary alleged to have accrued between April, 1916, 
when he was first appointed, and August 25, 1917, when his employment 
terminated. That he had been so appointed at the successive annual 
meetings in April of both years was not in dispute. To that extent the 
corporate minutes are clear enough. But those of 1916 are silent on 
the subject of salary. In 1917 the minute is as follows: "Theodore 
Miller was appointed as manager of the company; it was agreed by 
Theodore Miller that he would continue at the old rate of salary for 
the time being, until he is forced by the Union to live up to their 
contract." 

That the salary theretofore received by him had been fifteen dollars 
per week was not disputed; and there was some extraneous evidence 
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tending to show that to have been the figure mentioned in the 1916 
appointment though not stated in the minute. Hence, it was held there 
was enough to carry to the jury the question of an express contract 
in all its essential terms. 

That is now assigned for error, but review of the record serves 
to confirm the opinion that so far at least as concerns any part of the 
claim accruing since the corporate meeting of April, 1917, the proof of 
an express contract was sufficient. 

The only doubt jn mind springs from the form and effect of the 
vouchers thereafter exchanged between the parties. That is to say, 
from that time the payments on. account of salary were made by check 
to plaintiff's order, in each instance specifying on its face the date to 
which it paid in full. The checks were accepted in that form without 
question at the time, and that they covered the then current account, 
as they purported to do, was not questioned at the trial. The dispute 
involved some question as to a part of the antecedent salary, and that 
was left to the jury ; which is now believed to have been erroneous. 

The acceptance of the more recent checks created a presumption 
against any claim back of the period which they ostensibly covered ; and 
there was no evidence to overcome that presumption. If there were 
nothing else in the case a new trial would be inevitable. 

But the undisputed facts point to another alternative through which 
substantial justice may be done to both parties, and thus avoid occasion 
for further litigation. 

The checks show payment until July 7, 1917. It is not claimed 
that anything was paid after that date. Neither is it disputed that 
plaintiff continued in the company's service until August 2Sth. Thus 
it is clear enough that his salary for the last seven weeks of his employ- 
ment remains unpaid ; and for that amount a verdict in his favor would 
have been well warranted. 

It is accordingly ordered that at the expiration of ten days from 
this date the rule for new trial be made absolute unless in the meantime 
by paper filed plaintiff shall have remitted so much of the damages as 
exceeds the sum of $105; and if that be done the rule shall be dis- 
charged. 
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Olendeig's Kstate. 

Practice, Orphans' Court — Partition sale of real estate-^-Compensaiion 
of administrator making sale. 

No unbending rule can be made to fix the rate of compensation of an 
executor, administrator or a trustee for makinir a sale of real efttate in 
partition. They are not» however, entitled to the usual five per cent, allowed 
in cases of general administration of personal estate. 

Two and one-half per cent, constitutes a fair compensation where the 
purchase price at the partition sale is $19,975. 

Exceptions to account. In the Orphans' Court of Lackawanna 
County, No. 794, Series C. 

E. C. Amerman, for Exceptant. 
G. D, Taylor, for Accountant. 

Sando, p. J., April 27, 1918. — The decedent, John George Olendeig, 
died in the County of Lackawanna on or about the 13th day of October, 
1881, leaving a will which was duly probated on the 24th day of October, 
1 88 1, wherein and whereby among other things, he bequeathed and de- 
vised to his wife, Catherine M. Olendeig, for and during the term of 
her natural life all of his property, and after her death the remainder 
to his children. He appointed his wife to be the executrix thereof, to 
whom letters testamentary were duly granted. 

The testator at the time of his death left to survive him, a widow, 
Catherine M. Olendeig, and the following sons and daughters to wit: 
Lizzie Stenzhom; John G. Olendike; Frederick Ollendike, who died 
after the death of his father and was survived by a widow and one 
child; William Olendyke, who died intestate since the death of his 
father and was survived by a widow and two children ; George Ollen- 
dike; Jacob Ollendike ; August Ollendike; Henry E. Ollendick and Lena 
Michaels who died since the death of her father ; and Carrie Steinecke. 

On November 28, 1914, Catherine M. Olendeig died, following 
which, Jacob Ollendike was duly appointed and qualified as the adminis- 
trator d. b, M. c, t, a, of the estate of the testator. Subsequently, Jacob 
Ollendike, as an heir, filed a petition praying for a partition of the 
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real estate which consisted of a farm in the Boro of Throop and 
several pieces of improved real estate. In the course of the proceedings 
an order of sale was made and Jacob OUendike administrator d, b, n. 
c. t, a. was directed to make the sale. The real estate was sold to three 
of the heirs, viz: George OUendike, August OUendike and Carrie 
Steinecke, for the purchase price of $19,975. 

The administrator filed an account in which he asks for an allow- 
ance for commissions of five per centum. To this account an excep- 
tion has been filed. This raises the only question for our determination. 

Frcwn the account filed it appears that the total cost of making the 
sale, which includes the counsel fees, and exclusive of the commis- 
sions claimed by the administrator, amounts to $1,385.48. 

The executor, administrator or trustee who makes the sale in 
partition is entitled to compensation for his trouble and responsibility. 
No unbending rule can be fixed as the rate of percentage. 

In Hummel's Appeal, 2 Cent. Rep. 346, while the amount of' the 
fund does not appear the Court regarded 2% as ample compensation. 

A trustee appointed by the Court in a proceeding in partition to 
make sale of real estate was allowed for his services one per cent, on 
the sum of $201,000, which was the gross amount of the sales : Wistar's 
Appieal, 23 W. N. C. 532. 

The usual commissions albwed in proceedings to sell real estate in 
partition are two and one-half per cent, and not five per cent., as in 
cases of general administration of personal estate: Welch's Estate, 
3 Kulp, 434. 

In view of the cases cited and with due regard for the adminis- 
trator's right to be compensated for his services, we are of the opmion 
that a commission of two and one-half per cent, constitutes a fair 
compensation. 

The exception is sustained and the ccMnmission of the administrator 
is fixed at two and one-half (2i/^) per centum. 

And now^ April 27, 1918, upon due consideration and upon the 
foregoing disposition of the exception filed to the first partial account 
of Jacob OUendike, administrator rf. b. n, c. t. a. of the estate of John 
George OUendeig, deceased, the account is confirmed absolutely. 
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Schwenker & Co. v. Wagner. 

Justice's court — Jurisdiction — Disqualification of alderman — Failure to 
make timely objection to jurisdiction. 

That the stockholders of plaintiff corporation In an action before an 
alderman are the alderman's brother and the brother's wife and son, is 
ground for reversal of judgment on certiorari where objection to the Jurisdic- 
tion on that ground was made at the trial. 

But such objection will be deemed to have been waived, and cannot be 
raised on certiorari, where the case had gone to tria^ and Judgment in default 
of appearance by defendant either in person or otherwise. 

Certiorari. In th€ Court of Common Pleas of Lackawanna County. 
No. 443, January Term, 1918. 

W. G, Moser, for Plaintiff. 

L. P. Wedeman, for Defendant. 

Newcomb, J., May 27, 1918. — The judgment is attacked only for 
the alleged disqualification of the magistrate by reason of his family 
relation with the personnel for the plaintiff company. To this it is 
answered that plaintiff is a corporation in which the personal identity 
of the corporators is lost, and therefore the objection doesn't lie. 

The argument is believed to be without merit. The stockholders 
are three in number, namely, G. F. Schwenker, his son, J. Henry 
Schwenker, and Mrs. Schwenker, his wife. The alderman is a brother 
of the elder Schwenker, and if timely objection had been made, one 
can think of no good reason why it would not be quite as effective 
as in case of a suit to which the several stockholders were parties in 
person. For present purposes the attempt to distinguish as between 
such action and a suit by the company of whose franchises and assets 
they are the sole owners, would seem to be purely fanciful. 

But the trouble is that the fact of relationship is made to appear 
only by agreement of counsel submitted in writing at the argument. 
The case had gone to trial and judgment in default of appearance by 
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defendant either in person or otherwise, and therefore without objec- 
tion or protest. Hence, the objection must now be deemed to have been 
waived. It has no statutory basis serving to avoid the judgment per se. 
It can claim no support except on grounds of challenge for cause as 
in case of a juror; and that is not self -executing, but merely open to. 
the party at his pleasure. Failing to exercise his privilege his right 
is lost and he cannot thereafter revive it by complaining of the verdict. 
It is too late to first raise the objection on certiorari. The exception 
is therefore dismissed and the judgment affirmed. 



Keator v. Scranton Poor District. 

Trespass — Poor district — Confiscation of private property — Liability for 
acts of servants. 

An action of trespass q. c, /. wiU lie against a poor district for the acts 
of its servants in entering upon private land and severing therefrom a quantity 
of standing timber which they carried away and appropriated to the use of 
the district. 

That the district took and retained the benefits of a direct trespass made 
it a participant in the confiscation of private property for public use, whether 
done in pursuance of orders by its proper authorities or not. 

Demurrer. In the Court of Common Pleas of Lackawanna County. 
No. 172, November Term, 1909. 

P. V. Mattes and H. B. Andrews, for Plaintiff. 
/. F. Scragg, for Defendant. 

Newcomb, J., June 16, 1918. — The action is trespass q. c, /. for 
an alleged entry on plaintiff's land from which a quantity of standing 
timber was severed, carried away and appropriated to defendant's use 
by hand of its agents and servants. It is averred to be a municipal cor- 
poration of this Commonwealth, and upon that fact the right of action 
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is challenged in form prescribed by the Practice Act of 1915, as on 
demurrer. 

The theory of counsel is that the case is within the immunity 
^ijoyed by such corporation from the consequences of a servant's tor- 
tious act, as ooe to which the doctrine of respondeat superior docs not 
extend. 

The general principle relied upon is open to no dispute, but the 
attempt to invoke it here would seem to beg the question. The case 
presented is not one of negligence in and about the performance of 
some function of the district, nor of a gratuitous trespass outside the 
scope of the servant's duties. In other words, the tort complained of 
is not of that class to which the liability of the master attaches, if at 
all, by mere force and effect of legal policy. The trespass was direct, 
and whether it was done in pursuance of orders by the proper authori- 
ties of the defendant district, or not, the district took and retained its 
benefits. That makes it a participant in the taking of private property 
for public use. If it may do that with impunity, then instead of being 
subject to the mandate of the constitution, to the contrary thereof, the 
Poor District must enjoy the right of confiscation ; and to that conclu- 
sbn we are not prepared to assent. 

The demurrer is overruled with leave to take defense on the merits 
sec, leg. 



Pocono Distilling Co. v. First National Fire Ins. Co. 

Pleading — Statement — Sufficiency — Fire insurance company — Receipt 
for premium pending issue of policy. 

Where a claim against an insurance company for loss by fire is based 
on a so-called binding receipt given by the company to plaintiff in considera- 
tion of premium paid for a policy to be written on his property in a specified 
sum, a copy of the receipt must be set forth in the statement. 

Motion for more specific statement. In the Court of Common 
Pleas of Lackawanna County. No. 314, November Term, 1913. 
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Knapp, O'MalUy, Hill & Harris and R, W, Rymer, for Plaintiff. 
Welles & Torrey and T. O. Peirce, for Defendant. 

Newcomb, J., May 2y, 1918. — The fact is noted that this rule was 
argued two and a half years ago, though the writer is in no way at 
fault for the long delay in disposing of it. 

The contract declared upon was formed, if formed at all, by what 
is known as a binding receipt issued by defendant in consideration of 
the premium paid by plaintiff for a policy of fire insurance to be written 
on certain property of plaintiff in the sum of $2,500. 

It is averred to have been so done on December 14th, and that a 
loss by fire occurred December 19, 191 2. No policy was ever delivered. 

No copy of the so-called "binder" is set forth in the declaration. 
Hence, this motion. 

The objection is no doubt well taken. But in addition, the pre- 
sumption is claimed to arise that what the parties had in mind was 
the kind of policy known as the Standard Form; and it is therefore 
contended that a copy thereof should also be set out. 

With this contention we cannot agree. If there be such presump- 
tion one can think of no practical occasion for a copy. What is more, 
it is not apparent how the former Practice Act of 1887 — applicable in 
this instance — can be construed to require the pleader to set forth a 
copy of something that never existed. In this particular, the objection 
is without merit. 

On the other point, the rule to show cause is made absolute and 
plaintiff is required within fifteen days from this date to amend its 
declaration by adding a copy of the writing therein described as a 
**binder;" or, if unable to do so, to properly account for its omission. 
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Computation of Vote Cast at Primary Election for 
Office of State Senator. 

Election law — Primary — Recount of votes under order of court — Power 
of court, limitation — Act July 12th, 1913, P. L, 719. 

Where the computation of votes cast in certain election districts at 
a primary election for a certain office, made by the county commis- 
sioners under order of court in accordance with Act July 12th, 1913, P. L. 
719, has been duly submitted, and the statutory period for appeal from the 
commissioners' finding has expired, the court has no authority to allow a 
further investigation and re-count. 

The court's Jurisdiction in such case is strictly appellate in character, 
and is limited by the terms of the statute. 

Petition of David W. Phillips for a further investigation and 
recount by the Court of the votes cast for Senator in certain election 
districts, etc. In the Court of Common Pleas of Lackawantia County. 
No. 109, October Term, 1918. 

Clarence Balcntinc and /. B. Jordan, for Petitioner. \ 

/. R. Edzmrds and D, J. Reedy, for Contra. 

Edwards, P. J., June 25, 1918. — The facts which are material in the 
consideration of the petition and motion now before us are the following: 

1. David W. Phillips and Albert J. Davis, at the last primary 
election, were candidates for the Republican nomination for the office 
of Senator of the 22nd Senatorial District of Pennsylvania. On the 
face of the returns, as computed by the County Commissioners, Mr. 
Phillips won the nomination by a majority of over 200. 

2. Upon the sworn petition of five qualified voters of the senatorial 
district, alleging fraud and irregularities in certain election precincts 
and specifying particularly the nature of the fraud and irregularities, 
the Court in accordance with the provisions of the Act of 1913, P. L. 
719, ordered the County Commissioners to open the ballot boxes of 
said precincts and to recount the votes. The election precincts attacked 
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by said petition on behalf of Mr. Davis are ten in number. A like 
petition was presented in behalf of Mr. Phillips, attacking the returns 
and alleging fraud in 17 other election precincts and a like order was 
made on the County Commissioners. 

3. The County Commissioners proceeded to open the ballot boxes 
of all the precincts specified in both petitions and to recount the votes 
cast for the office of Senator. In computing the results, the commis- 
sioners found that Mr. Phillips had secured the nomination by a majority 
of 222. The reports of the commissioners on both petitions were sub- 
mitted to the Court on June 8th. 

4. At the investigation and recount made by the County Commis- 
sioners, counsel for Mr. Davis moved that the vote for Senator in 
certain of the districts attacked on behalf of Mr. Davis be thrown out 
entirely and discarded in the recount. The motion was refused. 

5. Within the time prescribed by law, Mr. Davis appealed to the 
Court from the action of the County Commissioners, and the Court 
has been hearing evidence for a week as to the fraud and the irregu- 
larities in the election precincts specified in Mr. Davis* petition. 

6. After the evidence on the Davis side was all in, counsel for 
Mr. Phillips presented the petition which is now under consideration. 
There is no appeal on behalf of Mr. Phillips from the action of the 
County Commissioners. Counsel for Mr. Phillips have stated in the 
record that they are not asking for an appeal. 

In view of the facts, as above briefly stated, the judges are of the 
opinion that they have no power to grant the order prayed for; that 
their jurisdiction is strictly appellate in character, and that they are 
limited in their action by the term of the statute in such case made and 
provided. 
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Dunmore v. Patton. 

Negligence — Personal injury — Horse frightened by approaching auto- 
mobile — Binding instructions. 

In a suit for injuries to plaintiff as a result of being thrown from his 
buggy when the horse he was driving became frightened by an approaching 
automobile at a sharp curve on a public highway, binding instructions in 
favor of defendant is proper where plaintiff failed to prove defendant's owner- 
ship of the automobile, and his general employment of the person operating It 
at the time of the injury. 

Rule for new trial. In the Court of Common Pleas of Lacka- 
wanna County. No. 441, November Term, 19 12. 

R, L. Levy and G. D. Taylor, for Plaintiff. 

R. ]V. Rymer and M. J. Martin, for Defendant. 

O'Neill, J., June 19, 1918. — The evidence on the part of the plain- 
tiff was to the effect that on the 2nd day of November, 1911, his wife, 
Marilla Dunmore, one of the plaintiffs, was driving upon a public high- 
way with a horse and buggy, at a sharp curve on the highway, when 
more than an hour after sunset the defendant's automobile, without any 
lights, driven by the defendant's servant, came around the curve with- 
out sounding any bell or horn and without any other signal warning 
plaintiff of defendant's approach ; that the horse became frightened and 
overturned the vehicle in which the plaintiff was riding and threw her 
to the ground, and that she was severely injured, suffering, among other 
things, two broken ribs, and further alleges other personal injuries 
and damages. 

The defendant produced evidence to show that the horn was 
sounded before the automobile went around the bend in the road ; that 
the accident happened not later than four-thirty in the afternoon, at a 
time when the law did not require any lights to be shown on the auto- 
mobile. 

The plaintiff called the defendant as if for cross examination, who 
swore, among other things, that on the day of the accident he, with a 
number of friends, made up a hunfing party, and with his automobile 
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they want together to the place selected for the day's sport ; that some- 
time in the afternoon Mr. Horan, one of the party, asked Mr. Padden 
if he would loan him his car and chauffeur for the purpose of getting 
? good rabbit dog; that he gave Mr. Horan the privilege of having 
his car, and told the chauffeur to take instructions from Mr. Horan 
for the afternoon. 

The defendant's examination in chief was substantially to the 
same effect in greater detail. He loaned his car to Mr. Horan for his 
own use, instructed the chauffeur to take orders from him and placed 
him under the charge of Mr. Horan for his purpose. 

There was no contradiction on the part of the plaintiff to this testi- 
mony. The defendant was not present at the time of the accident and 
testified he knew nothing about it until some weeks after. 

At the time of the trial the plaintiff failed to prove both the owner- 
ship of the automobile by the defendant, and his general employment 
of the person operating the automobile at the time of the injury, and 
for this reason the trial judge gave binding instructions in favor of the 
defendant, and granted a rule to show cause why a new trial should 
not be granted. This rule was argued before the court en banc, and 
the rule discharged. 



Computation of Vote Cast at Primary Election for Office 
of State Senator. 

Election law — Primary — Vote — Legality — Unfolded ballots in box — 
Ballots shozving erasures — Rejecting entire poll. 

Either in a primary or election contest, when the vote from an election 
district is attacked for fraud, the court must purge the vote, if possible. 

Ballots which show that crosses had been marked in the square after 
- the names of each of two candidates for an office where only one is to be 
voted for, and that one of the crosses had been erased, will be rejected as 
defaced ballots. 

There can be no presumption that the ballot was so defaced by the voter, 
inasmuch as the statute provides a specific remedy for a defaced ballot in 
the hands of a voter, which remedy must be deemed to be exclusive. 
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Where the opening into the ballot box is a narrow slit less than six 
inches in length, and the ballots measure nine by ten inches, those found in 
the box without any trace of having been folded, must be excluded from the 
computation as void. 

All votes cast by ballots other than the official ballots printed and fur- 
nished as provided by law must be rejected as fraudulent. 

Where the extent of the fraudulent vote cast at a primary in an election 
district for the candidates of the same party for a certain office is such that 
it is impossible to separate the legal from the illegal votes and to reduce 
the true vote to reasonable certainty, the only remedy is to set aside the 
entire poll as to those candidates. 

Sur appeal of Albert Davis from action of County Commissioners 
on recount of ballots in certain districts. In the Court of Common 
Pleas of Lackawanna County. No. 109, October Term, 1918. 

/. R. Edwards and D, J. Reedy, for Appellant. 

Clarence Balentine, J. B. Jordan and G. W. Benedict, Contra. 

Newcomb, J., June 28, 1918. — This county forms the Twenty- 
second Senatorial District, for the Republican nomination in which the 
appellant was a candidate against David W. Phillips at the primary of 
May 2 1 St. On the fact of the returns Phillips had a majority of 
upwards of 200 votes. The returns from certain districts were ques- 
tioned by Davis and at his instance the ballots were directed to be re- 
counted. The same was done in case of certain other districts at the 
like instance of Mr. Phillips. The result was a slight reduction of the 
apparent majority and thereupon Davis took this appeal within the time 
allowed by law. That is to say, the recount was completed and certified 
to the court on June 8th and the appeal followed on June 14th. The 
total vote as computed by the commissioners was as follows: Davis, 
7,081 ; Phillips, 7,303. 

The appeal covered the following election districts : 

Carbondale Township, Northeast District. 

Olyphant Borough, Fourth Ward. 

Winton Borough, Third Ward. 

Dunmore Borough, Second Ward, Third District. 

Dunmore Borough, Sixth Ward, Fourth District. 
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Dickson City Borough, First Ward. 

Scranton, Seventh Ward, First District. 

Scranton, Eighth Ward, Second District. 

Scranton, Sixteenth Ward, First District. 

Scranton, Sixteenth Ward, Second District. 

Scranton, Seventeenth Ward, First District. 

Scranton, Twenty-first Ward, First District. 

As to the first four in the Hst, together with the first district of 
the Sixteenth Ward of Scranton, the complaint wj\s not pressed and 
they will now be disregarded. 

The districts which had been recounted at the instance of Mr. 
Phillips were the following eighteen: 

Dickson City Borough, Third Ward. 

Throop Borough. 

Taylor Borough, Second Ward. 

Taylor Borough, Third Ward. 

Taylor Borough, Fourth Ward. 

Taylor Borough, Fifth Ward. 

Taylor Borough, Sixth Ward, First District. 

Dunmore Borough, Second Ward, First District. 

Dunmore Borough, Second Ward, Second District. 

Dunmore Borough, Fifth Ward. 

Dunmore Borough, Sixth Ward, First District. 

Dunmore Borough, Sixth Ward, Third District. 

Scranton, Sixth Ward, .First District. 

Scranton, Sixth Ward, Second District. 

Scranton, Eighth Ward, First District. 

Scranton, Eleventh Ward, Second District. 

Old Forge Borough, Sixth Ward. 

Scott Township. 

The result of the recount in these districts was also certified by 
the commissioners at the same time above noted, and that has remained 
unappealed from. Hence the issue is on the validity of the returns in 
those seven districts involved in the Davis appeal other than the five 
referred to as virtually abandoned. There was a somewhat protracted 
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trial in which Mr. Phillips by his counsel participated as the quasi 
respondent. 

Except where otherwise stated the returns, lists, ballots, etc., here- 
inafter mentioned will be understood to refer to the Republican vote 
for senator only. 

On uncontradicted evidence we find the following 

FACTS. 
DICKSON CITY BOROUGH, FIRST WARD. 

Present record, Phillips, i68; Davis, i8. The Phillips count in- 
cluded 14 ballots which had been marked for both candidates, and the 
marking in the Davis square afterwards erased. 

DUN MORE, SIXTH WARD, FOURTH DISTRICT. 

Record, Phillips, 96; Davis, 6. No list of voters. The identity 
of those purporting to have voted appears only by the check lists ; that 
is, the check marks on the copies of the official registry required to oe 
entered by the inspectors. Among those appear the following: Two 
not registered; three enrolled as Democrats; two registered as aliens 
who had declared their intention; upwards of thirty who, for various 
reasons, did not go to the polls. Some were then non-residents ; others 
were either absent from the state or out of town. 

There is no way of determining who got the benefit of those 
fictitious ballots. 

That is not all. A large proportion of the ballots had never been 
folded; and without some form of folding they could not be put in 
the closed box. Seventy-nine of these were Republicans ballots, all 
marked for Phillips, and the marking is suspiciously uniform in charac- 
ter. The same is true of sixty-seven Democratic ballots in like form. 

SCRANTON, SEVENTH WARD, FIRST DISTRICT. 

Record, Phillips, 52; Davis, 5. Total registration, 76. Ballots in 
box, 61. Voting list, 59, of whom more than one-third did not go to 
the polls. Some were non-residents; some out of town; one or more 
absent in the United States army. 
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There is no way of ascertaining for whom these false ballots were 
counted. 

SCRANTON, EIGHTH WARD, SECOND DISTRICT. 

Record, Phillips, 168; Davis, 2y. No list of voters. Ostensible 
voters identified by check lists as above mentioned. Twenty and up- 
wards of those checked did not go to the polls. At least two were dead. 
Others out of the district ; some in the army ; others cannot be found. 
How the fictitious ballots were counted does not app^r, and there is 
no way of ascertaining. But among the Phillips ballots were 42 which 
had never been folded and in respect to uniformity of marking arc 
open to the same suspicion of fabrication as in case of the Dunmore 
district above mentioned. The same is true of 14 Democratic ballots 
in this box. The boxes are all of one type, and it is physically im- 
possible to put the unfolded ballot through the slit in the top. 

SCRANTON, SIXTEENTH WARD, SECOND DISTRICT. 

Record, Phillips, 170; Davis, 25. Registration, 250. No list of 
voters. Check lists show 199 and 192, respectively, as voting. Of these 
— some of whom are prominent business and professional men — 25 
and upwards did not go to the polls. As in other cases, some were no 
longer residents of the district; others were out of town; and some, 
indeed, out of the state. Still others can neither be found nor their 
whereabouts ascertained. How or for whom these ballots were counted 
does not appear, and no way of ascertaining the fact suggests itself. 

In addition to that, there are among the Phillips ballots 59 which 
are not official. They were not printed for the county nor by authority 
of the commissioners. They are simply counterfeits. 

SCRANTON, SEVENTEENTH WARD, FIRST DISTRICT. 

Record, Phillips, 124; Davis, 50. Checked, 174. Ballots in box, 
177. Voting list, 132, of whom two had been canceled by someone as 
Democrats, leaving 130 on the list, of whom ten or more did not vote. 
There is nothing to account for the discrepancy between the voting list 
and the vote returned ; nor any way of ascertaining who was the bene- 
ficiary of the fictitious ballots. 
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SCRANTON, TWENTY-FIRST WARD, FIRST DISTRICT. 

Record, Phillips, 143; Davis, 2^. Check lists show 147 and 155 
respectively. No list of voters. Of those checked, upwards of 20 did 
not go to the polls. One of those who did vote was a non-resident and 
so told the election otirtcers. One of those checked as voting was dis- 
abled and in a hospital; another was in Binghamton; another in the 
United States army, etc., etc. 

Who got the benefit of these pretended ballots is neither shown nor 
capable of being shown ; unless possibly by the election officers them- 
selves. The same kind of counterfeit ballots above mentioned were 
used in this instance. In this case the number was 100 and they were 
all marked for Phillips. 

These facts warrant the following 

CONCLUSIONS OF LAW. 

First. As to the Dickson City case, the 14 ballots showing the 
erasure are void and should have been rejected. This is in conflict 
with a ruling made in a similar case last year, but which upon further 
reflection we are convinced was erroneous. It was then held that in 
the absence of anything to show the contrary, it must be presumed to 
have been done by hand of the voter, who either changed his mind or 
found he had made a mistake before depositing his ballot in the box. 
The fatal defect in the reasoning is that it brings the voter face to face 
with a spoiled ballot for which the statute itself provides a specific 
remedy, and that must be deemed to be exclusive. Any other conclu- 
sion would serve to facilitate the perpetration of the very fraud which 
the provision for spoiled ballots is intended to prevent. 

But the return in this case can be easily and satisfactorily purged 
by deducting that number from the Phillips vote in that district; and 
it is so ordered. 

Second. In the other six districts purging is impossible. Condi- 
tions there are so irregular and chaotic that the true vote cannot be 
reduced to anything like reasonable certainty, and the only remedy is 
to set the returns aside in toto. 
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Third. It is, therefore, ordered that the returns from those several 
districts for the office in question be set aside and rejected, which 
will affect the result as follows: 

Phillips. Davis. 

Dunmore, Sixth Ward, First District 96 6 

Scranton, Seventh Ward, First District 52 5 

Scranton, Eighth Ward, Second District 168 27 

Scranton, Sixteenth Ward, Second District 170 25 

Scranton, Seventeenth Ward, First District 124 50 

Scranton, Twenty-first Ward, First District... 143 23 



Total ; 753 136 

Making these deductions from the commissioners' footings, the 
result is 

Davis. Phillips. 
7081 . 7303 
Less 136 and 753 respectively 



Balance 6945 6550 

Deducting void ballots, Dickson City.. 14 leaves 



Phillips 6536 

The commissioners will correct their official computation ac- 
cordingly. 

DISCUSSION. 

The undisputed facts carry their own comment. They reveal a 
state of things which at this time is well calculated to shock the moral 
sense of the community beyond the power of adequate expression. One 
cannot speak of it dispassionately. 

While the very flower of our country's young manhood are paying 
with their life blood the last full measure of devotion to the cause of 
self-government, and the material resources of our people are being 
poured out without stint that its priceless privileges shall not perish 
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from the earth, some sort of confederacy, unashamed and without com- 
punction of conscience, made mockery of the principles at stake by 
laying their foul and felonious fingers upon the ballot boxes — the last 
sanctuary to which civil liberty can flee — with intent to lawlessly prevent 
the qualified electors from expressing their own will. 

No form of disloyalty, nor of technical treason, can be half so 
deadly in its blighting, withering eflfect upon our institutions; no alien 
propaganda half so perilous to and destructive of their integrity and 
permanence. 

The enormous sacrifice of life and limb and treasure, which the 
country is at this moment making for the preservation of popular 
sovereignty, can mean nothing to those who are capable of organizing 
and putting in execution such a shameless crime against the laws of 
both God and man. 

True, the present Act of 1913 makes it practicable to subject the 
primary election returns to summary and searching investigation so that 
such attempts are far less certain of consummation than formerly. But 
that affords small satisfaction. While it may as well be understood 
that we shall not hesitate to utilize the powers thus conferred, the 
humiliation lies in the fact that occasion for resorting to them should 
occur. 

Let an order be entered in accordance with the third conclusion 
of law and thereupon certified to the county commissioners sec. leg, 

CONCURRING OPINION. 

Edwards, P. J., June 28, 1918. — The principal opinion in this case, 
referring in detail to the facts established by the evidence, is written 
by my colleague, Judge Newcomb. I consider the case to be of such 
vital importance as to justify a concurring opinion on my part. The 
judges are unanimous in the conclusions reached. 

The election districts covered by the testimony, and which are 
involved in the appeal of Albert J. Davis, are eight in number. They 
are the following: 

Dickson City, First Ward. 
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Dunmore Borough, Sixth Ward, Fourth District. 

Scranton, Seventh Ward, First District. 

Scranton, Eighth Ward, Second District. 

Scranton, Sixteenth Ward, First District. 

Scranton, Sixteenth Ward, Second District. 

. >. . 
Scranton, Seventeenth Ward, First District. 

Scranton, Twenty-first Ward, First District. 

All the evidence in the case, and it is voluminous, comes from the 
*ide of the appellant. No evidence was offered on the other side to 
rebut the evidence of the appellant, and counsel for Phillips declined to 
make any argument. 

Of the foregoing districts, the Sixteenth Ward, First District, can 
be passed without any extended comment. Slight irregularities w^ere 
nroven, but the evidence is entirely insufficient to disturb the return 
of the county commissioners. In the First Ward of Dickson City 
Borough, the only question to be considered relates to 14 ballots which 
have been examined by the court. These ballots appear to be marked 
with a cross in the square opposite the name of Davis and with a cross 
opposite the name of Phillips. The cross opposite the name of Davis 
on each ballot is erased. The 14 ballots were counted for Phillips by 
the election board. In my judgment these ballots come in the class 
of defaced ballots. If these fourteen voters made a mistake in marking 
their ballots for Davis while intending to vote for Phillips, they should 
have asked the election officers for other ballots, according to the pro- 
vision in the election law. As they appear to the court, the ballots are 
void, and should be deducted from the Phillips vote. It is worthy of 
comment that there is a remarkable uniformity in the character of the 
erasures, indicating, to my mind, that they were made by one hand. 

This leaves six election districts to be further considered, as to 
which the allegations and evidence of fraud are of a very serious nature. 

I. DUNMORE BOROUGH, SIXTH WARD, FOURTH DISTRICT. 

As computed by the county commissioners, under the order of the 
court, the Republican vote for senator in this district is Davis, 6, 
Phillips, 96. An examination of the ballots in the box show 79 ballots 
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for Phillips, all unfolded; the folded Republican ballots are 23, 6 for 
Davis and 17 for Phillips. The Democratic ballots also show 67 un- 
folded and 38 folded; but in this investigation we are concerned with 
the Republican vote only. It is impossible to avoid the conclusion that 
these 79 unfolded Republican ballots were not placed in the ballot box 
by the individual voters, in the ordinary course of voting. The aperture 
in the ballot box is a narrow slit 5% inches in length ; the ballot measures 
9 inches by 10 inches. These 79 ballots have no sign of a crease or a 
fold; they are all marked for one candidate for senator, and they are 
clean ballots without any of the usual marks of ballots handled by 
voters. The box and the ballots were produced in open court at the 
hearing, and it clearly appeared that by no method of manipulation 
could the ballots in question have been deposited in the box in the way 
required by law. The law as to folding the ballot is explicit. It is 
true that some of the folded ballots were folded clumsily and in irregular 
folds; but it is equally true that no ballot can be placed through the 
opening in the box without being folded in one way or another. I am 
satisfied that the actual vote cast in the Fourth District of the Sixth 
Ward of Dunmore is represented by the folded ballots — 38 Democratic 
and 2^ Republican; and that the 67 unfolded Democratic ballots to- 
gether with the 79 unfolded Republican ballots were not placed in the 
box by the voters in that district. 

In addition to the matter of the unfolded ballots, the evidence 
discloses that from thirty to forty voters, checked as Republicans voting 
in said district, came into court, one after the other, in a long proces- 
sion, and repeated the same monotonous story that they did not vote 
at the primary on May 21st. 

In view of the foregoing facts, it is very obvious that the vote 
for the Republican nomination for senator cannot be purged and that 
the whole vote for said nomination in said district must be omitted from 
the computation. 

II. SCRANTON, EIGHTH WARD, SECOND DISTRICT. 

I am placing this district next in order because the nature of the 
fraud proven is the same as in the preceding Dunmore district. The 
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computed vote for the Republican nomination for senator in this dis- 
trict is Davis, 27; Phillips, 168. On opening the ballot box it was found 
that it contained 42 unfolded Republican ballots, 14 unfolded Democratic 
ballots, 153 folded Republican ballots and 22 folded Democratic ballots. 
Following the same line of reasoning as in the discussion of the vote 
in the Dunmore district, I conclude that the actual vote cast in this 
district is represented by the folded ballots. I do not mean to suggest 
that those were all honest votes, because a number of voters, from 
fifteen to twenty or more, checked as voting Republican ballots, came 
into court and testified that they did not vote at the primary. 

The vote in this district must suflFer the same fate as that in the 
Dunmore district. 

III. SCRANTON. SEVENTH WARD, FIRST DISTRICT. 

The computed vote for the same nomination in this district is 
Davis, 5; Phillips, 52; a total of 57 Republican ballots. However, 
more than twenty voters, checked as voting a Republican ballot, testify 
that they did not vote at the primary. This represents more than 
one-third of the whole Republican vote. The return from this district 
for the said nomination must be discarded. 

IV. SCRANTON^ SEVENTEENTH WARD, FIRST DISTRICT. 

The vote for the nomination in this district, as computed, is Davis, 
50; Phillips, 124. On the Republican list of voters are the names of 
130 persons; in the ballot box there are 177 marked Republican ballots. 
About a dozen voters, checked as voting such a ballot, testify that they 
did not go near the polls. It is evident that the figures 130 represent 
the vote cast in the district (including the votes of the dozen men who 
did not vote), because the testimony of William Rose, who said he 
voted at about seven minutes to seven o'clock, his number being 119, 
and of Morris Weiss, No. 123, who voted at from five to ten minutes to 
seven, tends to prove that fact. There is no escape from the conclu- 
sion that there was an excess of 47 Republican ballots in the box ; and 
this fact, coupled with evidence of the dozen men who did not vote, 
makes it impossible to purge the vote of this district. 
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V. SCRANTON, TWENTY-FIRST WARD, FIRST DISTRICT. 

The vote as computed in this district is Davis, 23; Phillips, 143. 
There is no list of voters. Twenty and upwards voters who are checked 
as voting a Republican ballot testify that they did not attend the primary. 
However, the most striking proof of fraud in this district is the fact 
that in the ballot box were found 100 spurious ballots, all marked for 
Phillips. It appears from the evidence that the contract to print all 
the official ballots to be used at the primaries was awarded to the 
Scranton Republican Printery. The printing of the official Democratic 
ballots was sublet to another concern, but all the official Republican 
ballots were printed in the job office of the Scranton Republican, and 
all the ballots so printed were delivered to the county commissioners, 
who in turn distri.buted the proper number throughout the county for 
use in the various election districts. That the 100 ballots referred to 
were spurious has been proven beyond any question. Those who super- 
vised the printing of the ballots in the Republican office explain at 
length the differences in various particulars between the two sets of 
ballots, and assert positively that the said 100 ballots were not printed 
in their office. Two of the county commissioners and their chief clerk 
say also that the ballots in question were not official ballots and were 
not delivered to any of the election officers in said district. 

The foregoing facts, briefly stated, yet abundantly proven, coildemn 
utterly the integrity of the returns from the First District of the 
Twenty-first Ward, and indicate the nature of the glaring and palpable 
fraud perpetrated upon the electorate of the district. 

VI. SCRANTON, SIXTEENTH WARD, SECOND DISTRICT. 

The vote as computed in this district is Davis, 25; Phillips, 170. 
The facts as to the vote is of the same kind as those recited in the 
discussion relating to the preceding district. There are 59 of the same 
spurious Republican ballots; and upwards of twenty-five persons, 
checked as voting, came into court and testified that they did not attend 
the primaries. ^ . 

I have only very briefly referred to the most salient facts estab- 
lished by the evidence. There are many other facts of a minor character. 
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consisting of individual instances of illegal voting, such as voting in 
the names of soldiers who were in France and of other soldiers who 
were in American camps, and other illegal votes. These facts and in- 
stances will be more fully detailed in Judge Newcomb's opinion. 

The principal question of law to be considered is the right of the 
court to throw out entirely the vote for senator in the six election dis- 
tricts above referred to. It is well settled law that either in a primary 
or election contest, when the vote from an election district is attacked 
for fraud, the court must purge the vote, if ix)ssible, and separate the 
legal from the illegal votes, so that the honest voter w^ill not be dis- 
franchised, and so that each candidate will receive full credit for every 
legal vote cast for him. Since the law has abolished the system of num- 
bering the ballots it is difficult to purge the vote in some cases. It was 
an easy matter to purge the vote in the First Ward of Dickson City 
Borough. Fourteen ballots were found to be illegal. They w^ere all 
marked for Phillips; and these were deducted from his count, thus 
purging the vote in that district. And it w^ould have been an easy 
matter to deduct the 100 spurious ballots from the Phillips count in 
the First District of the Twenty-first Ward, were it not for the com- 
plication introduced into the equation by the fact that twenty or thirty 
men were noted as voting, when they had not been near the polls„ Who 
got the credit for these votes? Were they marked for Davis, or for 
Phillips? The same comment is exactly applicable to the vote in the 
Sixteenth Ward of Scranton, Second District. Again, referring to the 
unfolded ballots in two of the districts, 42 in one and 79 in the other, 
all marked for Phillips; so far as these ballots are concerned, the poll 
could be purged and the 121 ballots could be deducted from the Phillips 
count. Yet the difficulty of purging the whole poll thrusts itself into 
view, because of the men in each district recorded as voting who did 
not attend the primaries. Taking up the returns from the Seventeenth 
Ward, of Scranton, First District, where 130 Republicans are recorded 
as voting and 177 Republican ballots are found in the box, how can 
it be ascertained, by the exercise of the closest scrutiny, which were 
the honest votes and which the false ? I see no escape from the drastic 
action of throwing out the entire vote for senator in each of the six 
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districts under discussion. The only other way would be to hold a 
primary for each district by the judges, when hearing the cases on 
appeal. However the law does not impose such a burden upon the 
judges. It may be stated, in passing, that if the decision of the court 
were confined even to the throwing out of the unfolded and spurious 
ballots Davis would secure the nomination by a majority of 58. 

I do not consider it necessary to cite many ad j indicated cases 
bearing upon the present investigation. There are several cases decided 
in the common pleas courts, and there are a few cases in the supreme 
court that may be studied with profit. I refer particularly to the fol- 
lowing cases : IMelvin's Case, 68 Pa. 333 ; Cramer's Election Case, 248 
Pa. 208, and Mahanoy Twp. Contested Election, 258 Pa. 176. The 
result in each of these cases was the throwing out of the entire poll 
in the districts involved. 

According to my computation Albert J. Davis is entitled to the 
Republican nomination for senator by a majority of 409. 



Petition of District Attorney for Destruction of 
Gambling Devices. 

Practice, Quarter Sessions — Return of seizure of gambling devices — Act 
of i860, P. L. 397, section 60 — Rule of court. 

It is not essential, under Act of 31st March, 1860, P. L. 397, Section 60, 
that the return of the district attorney of the seizure of gambling devices 
"to the next court of quarter sessions" be made at the next regular term, 
where, by standing order, the court is open every day of the year except 
Sundays and legal holidays. 

Answer of respondents in the nature of a demurrer raising questions 
of law only and joinder of district attorney on the demurrer. In the 
Court of Quarter Sessions of Lackawanna County. No. 53, October 
Sessions, 1918. 
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Geo, W. Maxey, Dist. Atty., for Commonwealth. 
R, W. Rymer, for Respondents. 

Edwards, P. J., July 11, 1918. — According to the return made by 
the district attorney it appears that he, with his county detectives, 
entered the premises designated as 205 Oakford Court, in the City of 
Scranton, and therein seized and took possession of 130 gambling de- 
vices described as nickel-in-the-slot machines. The district attorney 
also obtained a rule to show cause why the said devices should not be 
adjudged forfeited and ordered to be publicly destroyed. Although, in 
the return, certain persons were named as those who owned or had pos- 
session of the gambling machines, public notice was given of the rule 
and time of hearing, in the two daily newspapers of Scranton, so that all 
persons interested might appear and be heard. 

On the return day of the rule counsel filed the answer of Nicholas 
Johns, one of the respondents, who answered "for himself and all 
others interested." The answer is a demurrer attacking the validity 
of the proceedings and denying the right of the court ^o make the order 
prayed for by the district attorney. The principal objection interposed 
by counsel for respondents is based upon the fact that the return of the 
seizure of the machines was not made to "the next court of quarter 
sessions" as required by the Act of i860, P. L. 397, section 60 of 
which, inter alia, provides as follows : 

"It shall and may be lawful for any sheriff, constable, or 
other officer of justice, with or without warrant, to seize upon, 
secure and remove any device or machinery of any kind, 
character or description whatsoever, usdd and employed for 
the purpose of unlawful gaming as aforesaid, and to arrest 
with or without warrant, any person setting up the same, and 
i^ shall be the duty of such sheriff, constable or other officer, to 
make return in writing, to the next court of quarter sessions 
of the proper county, setting forth the nature and descrip- 
tion," etc. 

It wall be noted that the Act does not specify the next "term" of 
the court of quarter sessions. If it did, the return in this case could 
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not be presented until Oct. 7, when our next regular term of said court 
convenes. When the return and petition of the district attorney were 
presented on June 18, the court of quarter sessions was open. The 
rule was granted "By the Court" and not by a judge in vacation. The 
rule was made returnable to the court, and the three judges were on 
the bench when the rule was argued. In fact all the courts of Lacka- 
wanna County are open every day of the year except on Sundays and 
legal holidays. This has been the standing order for the last two 
years. Because of the large amount of court work in this judicial 
district, the judges are impressed with the wisdom of the order as 
proven in its practical operation. Almost every day in the year, with 
the exceptions noted, orders are made and decrees signed, or hearings 
had by the court that are beyond the granted powers of a judge in 
vacation. 

We therefore hold that there is no merit in the objection made 
by respondents' counsel. The demurrer is overruled; and we make 
the following order : 

Now July II, 1918, due proof having been made that the order 
granted June 18, 19 18, had been served upon the respondents in the 
above stated case and by publication in two newspapers published in the 
City of Scranton, and the said parties appearing by counsel, upon the 
hearing of the rule the court being satisfied that the devices, instrimients 
and machines known as nickel-in-the-slot machines, 130 in number, 
returned by the district attorney as having been seized by him, were 
employed and used for the purpose of unlawful gaming in the City ol 
Scranton, County of Lackawanna, and within the jurisdiction of this 
court, the said devices, instruments and machines are hereby adjudged 
forfeited, and it is ordered that the same be publicly destroyed, and 
the said district attorney is hereby authorized and directed to carry 
this order into effect, and within ten days to make known to the court 
how this order has been executed. 
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^ Bloes V. Wagner Fire Brick Co., et al. 

Equity — Jurisdiction — Foreign corporation — Enjoining illegal acts — 
Examination of corporate records — Interference ivith internal 
management. 

Although the courts of Pennsylvania have no jurisdiction to Interfere 
viiiHi the internal management of foreign corporations, courts of equity have 
authority to enjoin unlawful acts by such corporations. 

Plaintiffs in an action in equity against a foreign corporation will be 
permitted to examine its books, vouchers and corporate records, where the 
business of the corporation is carried on, its office and records kept, and the 
residences of its directors are in Pennsylvania, and the bill of complaint 
avers many acts of fraud and unlawful manipulation of its affairs on the 
part of its directors. If it should appear at the hearing that plaintiff's effort 
is to interfere with the internal management of the company, the bill wilt 
be dismissed. 

Demurrer. In the Court of Common Pleas of Lackawanna 
County. No. 2, May Term, 19 18. In Equity. 

Knapp, O'Malley, Hill & Harris and H. D. Carey, for Plaintiff. 
R. W. Rymer, Scragg & Scragg and C S. Wagner, for Defendants. 

EvvARDS, P. J., July 29, 1918. — The first ground of den;iurrer is 
removed by the amendment to the bill allowed May 28, 19 18, in which 
it is alleged that the Wagner Fire Brick Company is a corporation of 
the State of Montana, and is registered to do business in Pennylvania 
as a foreign corporation. 

The second ground of demurrer is not sustainable because of the 
well established principle that all parties to be affected by a decree 
must be joined. The third ground of demurrer is in substance the 
same as the second, and the fourth the same as the first. 

The fifth ground of demurrer is of a more serious character and 
challenges the jurisdiction of the court to inquire into the nffairs of a 
foreign corporation. According to the averments of the bill the busi- 
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ness of the defendant company is carrried on entirely in Lackawanna 
County. Its directors reside in this county, and its office and corporate 
books are in this county. It is to all intents and purposes, in its prac-» 
tical operation, a Pennsylvania corporation. The only thing "foreign*' 
about it is its Montana charter. Nevertheless, the rule is laid down in 
several cases, that the courts of Pennsylvania have no jurisdiction to 
interfere with the internal management of foreign corporations. This 
question is discussed at some length in the case of Hogue v. AmerfCan 
Foundaries, 247 Pa. 12. Yet the same case decides that, "without 
doubt, courts of equity in Pennsylvania have jurisdiction to enjoin 
unlawful acts by such corporations." 

An examination of the bill of complaint in this case discloses 
averments of many acts of fraud and unlawful manipulation of the 
company's affairs on the part of the defendants ; and among the prayers 
of the bill is one asking the court to allow the plaintiffs, or their duly 
authorized representatives, to examine the books, vouchers and cor- 
porate records of the company. We are of the opinion that the plain- 
tiffs are entitled to this particular relief. It may transpire on a final 
hearing of the case that the effort of the plaintiffs is to interfere with 
the internal management of the defendant company. If it should so 
appear, it will be the duty of the court to dismiss the bill. However, 
the allegations of the bill are of such a character that all the defendants 
are called upon to answer. 

The 'pleadings in the case show an answer filed by the company 
itself and a demurrer by Earl V. Wagner and C. S. Wagner. Jolyi C. 
W^agner, although an appearance has been entered for him, does not 
demur nor answer. 

The demurrer is overruled, and Earl V. Wagner and C. S. Wagner 
are directed to file an answer to plaintiffs' bill of complaint within 
twenty days from this date. 
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Booth Packing Co. v. Stowers Pork Packing & Provision Co. 

Affidavit of defense — Sufficiency — Ambiguity — Set-off, 

An affidavit of defense to a claim on a merchant's book account will be 
adjudged insufficient when it is impossible to tell from the averments whether 
the damages claimed are consequential, either in whole or in part, or are 
iutended to be liquidated at the price paid for the goods complained of. 

A plea of set-up must be such as would support an affirmative judgment 
if it were at issue on an independent action at suit of defendant. 

Motion for judgment sec. reg. In the Court of Common Pleas of 
Lackawanna County. No. 438, March Term, 1918. 

C A, Battenberg, for Plaintiff. 

Welles, Stocker & Torrey, for Defendant. 

Newcomb, J., June 3, 1918. — Suit is brought on a merchant's book 
account for something like $1,400.00. To the extent of upwards of 
$900.00 defense is sought to be taken on a plea of set-off for plaintiff's 
breach of warranty of quality on a prior sale of other merchandise. 
But the pleading is too uncertain to supix)rt an affirmative judgment 
if it were at issue on an independent action at suit of defendant; and 
that is equally the test of its sufficiency when interposed as matter 
of defense. 

It is impossible to tell from the averments whether the damages 
claimed are consequential, either in whole or in part, or, are intended 
to be liquidated, so to speak, at the price paid for the goods com- 
plained of. 

The exceptions are sustained. Rule for judgment to be made 
absolute at the end of five days unless in the meantime sufficient affidavit 
shall have been filed. 
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L. & W. V. R. R. Co. V. AUen, et al. 

Equity — Bill — Form of endorsed notice — Averment of Claimant's title — 
Injunction affidavit, sufficiency. 

The notice endorsed on a bill in equity must be in the form definitely 
prescribed by Rule 4 of Equity Practice, which requires that it contain the 
name of the defendant, the name of the court, and that of the complainant. 

An injunction affidavit made merely on information and belief, without 
showing whence such information and belief is acquired, is of no value. 

In order to obtain an injunction for the protection of real estate, the com- 
plainant should aver his title with some degree of particularity. 

A case in equity will not be certified to the law side of the court if the 
allegations of the bill show a trespass on land of continuing character. 

Motion to dismiss bill of complaint. In the Court of Common Pleas 
of Lackawanna County. No. lo, October Term, 1918. In Equity. 

Welles & Torrey, for Plaintiff. 

D, J. Reedy and /. /. Powell, for Defendants. 

EwARDS, P. J., July 22, 1918. — When the rule to continue the in- 
junction in above case was about to be heard counsel for defendants 
moved to dismiss the plaintiffs' bill for various reasons. The injunction 
was continued for one week so as to. preserve the rights of the plaintiff 
pending an examination by the court of the merits of the motion to 
dismiss the bill. Defendants' counsel had the right to make the motion 
before any evidence was taken. It is true that the court might have 
gone on with the hearing, holding the motion to dismiss under advise- 
ment until the termination, of the case; but if it turned out that the 
motion was well founded, the taking of the testimony would be in vain. 

The first objection made by the defense relates to the form of the 
notice endorsed on the bill. It is claimed that the notice is not in 
accordance wnth the requirements of Rule 4 of Equity Practice. The 
objection is well founded. We may state that in most of the equity 
cases that have come under our observation the printed notice on the 
back of the bills of complaint is defective. The writer of this opinion 
has now on the table four equity cases awaiting consideration, and the 
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notice in each of the cases is incomplete and not in accordance with said 
Rule 4. These cases were tried on their merit, and there was no objec- 
tion made to the defects in the notice. In the case at bar the objection 
is made in time, and must be disposed of before any evidence is taken. 

The equity rule definitely prescribes the form of the notice. Instead 
of "To the defendants within named'' the rule is given thus : "To (here 
the name of the defendant upon whom service is to be made must 
be inserted)." Again, instead of inserting "in the within named court" 
in the notice, the rule says: "(here insert the proper court)." And 
again, the name of the complainant must be given in the notice, be- 
cause the rule says "(here insert the name of complaipant)." 

It may be argued with some force that the objection to the form 
of the notice is highly technical, and that the notice in the present case 
is in substantial compliance with the equity rule. However, it has 
been held in several cases that the equity rules prescribed by the 
supreme court not only have all the force and effect of an act of the 
legislature, but that even in matters of form, where a form is pre- 
scribed by them, they are binding and must be complied with : Coombe 
Garment Co. v. Morris, 32 Pa. 'Super. Ct., 624. "They are the rules of 
all the courts to be enforced, as of course, in all of them, and not 
relaxed or disregarded as matter of mere indulgence or convenience." 
Hinnershitz v. United Traction Co., 206 Pa. 91. In many of the cases 
on this point the objection to the form of the notice was overruled 
because the defendants had waived such objection by going to trial 
upon the merits. 

Another reason advanced to support the motion to dismiss the bill 
is that the injunction affidavits are made to a very great extent on 
information and belief. There are two injunction affidavits. The one 
sworn to by John Hennigan is entirely on information and belief, and 
it covers certain material allegations of the bill. As an injunction 
affidavit it is of no value. The other injunction affidavit is not open 
to the same criticism, but it covers only a part of the allegations of the 
bill. The comment made by the supreme court in the case of Scranton 
Trust Co.'s Appeal, 4 Walker, 208, is applicable to the present case: 
"We desire to say that if the want of an injunction affidavit had been 
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objected to in the court below we would have reversed it. It is time 
that the proper practice in these cases should be understodd and fol- 
lowed. It is easy to get any number of plaintiffs to swear to the best 
of their knowledge and belief to a formal instrument like a bill in 
equity. It is a very different matter to make an affidavit of the facts 
on deponent's knowledge, and if on information and belief whence 
such information and belief is acquired." 

The objection to the injunction affidavits is sustained. 

Another objection made by the defendants is that the bill fails to 
disclose the nature of plaintiff's title. This objection, undoubtedly, is 
based upon the opinion of Mr. Justice Moschzisker in the recent case 
of Kramer v. Slattery, 270 Pa. 234, wherein it is stated that to obtain an 
injunction for the protection of real estate it is usual for the com- 
plainant to aver his title with some degree of particularity. The third 
paragraph of plaintiff's bill avers that it is "the owner of a tract of land 
in the borough of Moosic, in the County of Lackawanna, etc., bounded 
and described as follows" : Then follows the description. The fourth 
paragraph avers that "there is deposited upon the said land coal and 
culm which belongs with the said land and was purchased by the plain- 
tiff who owns and controls it." At a glance it will be noted that the 
averment of title is meagre. However, we shall overrule the objection 
on this point because ownership and possession of a fufly described tract 
of land are alleged, and because this, in our judgment, is sufficient to 
put defendants on notice. 

Another proposition is advanced by defendants' counsel, viz., th at 
if all the objections above stated are overruled* then the case should be 
certified to the law side of the court as provided by act of assembly. 
There is no merit in this contention. The allegations of the bill show 
a trespass on land of a continuing character. It is true that equity will 
not restrain a mere, ordinary, or naked trespass; but jurisdiction to 
enjoin the commission of what is known as a continued or continuing 
trespass is now well established; and the authorities to sustain this 
proposition are very numerous. 

Now, July 22, 1918, the motion to dismiss the bill of complaint in 
this case is allowed, and the bill is dismissed at the costs of the plaintiff. 
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Moore v. Burke, et al. 

Ejectment — Quieting title — Petition for issue — Possession — Act June 
19, 1893, P. L. 415. 

In a proceeding to quiet title to real estate under Act June 10, 1893^ 
P. L. 415, possession of the complaining party is a jurisdictional fact whicli 
must be determined before an issue will be granted. 

Petition for an issue to quiet title to land. In the Court of Common 
Pleas of Lackawanna County. No. 319, October Term, 1918. 

Scrag g & Scragg and D. J. Reedy, for Plaintiff. 
Knapp, O'Malley, Hill & Harris, for Defendants. 

Edwards, P. J., August 13, 1918. — The petition in this case is filed 
by the defendants under the Act of June 10, 1893, P. L. 415, praying 
for a rule to show cause why an issue should not be framed between 
the petitioners and the respondent to settle and determine their respective 
rights and title in and to a certain tract of land containing about fifty- 
seven acres and situate in Jefferson township, Lackawanna county. 

The petition states that the said land is owned and is in the pos- 
session of the defendants, the Burkes; and attached to the petition 
is an abstract of the title from the Commonwealth down, showing title 
in the Burkes. However, John P. Moore has filed an answer, in which 
he alleges that he owns and is in possession of said land, and has ac- 
quired the title through open, notorious and adverse possession by him- 
self and his predecessors in possession, for a continuous period of more 
than forty years. 

The remedy provided by the Act of 1893 is available only where 
the complaining party is in possession of the land over which the dispute 
arises. The possession of the complaining party is a jurisdictional fact, 
which must appear before the act can be made to apply: Mildren v. 
Nye, 240 Pa. 72 ; Bell's Petition, 259 Pa. 495. 

In the case at bar the possession of the petitioners is squarely denied. 
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This preliminary question must be determined before an issue can be. 
framed under the Act of 1893. We make the following order: 

Now, August 13, 19 18, the parties to this case are directed to take 
depositions sec. reg. within thirty days from this date; the rule to 
frame an issue to stand over until next argument court. 



Commonwealth v. Millett. 

Landlord and tenant — Proceedings for possession — Act March 31, 1905, 
P. L. 87 — Appeal, time, effect of — Act December 14, 1863, P. L. 
(1864) I 125. 

The provisions of the Act of December 14, 1863, P. L. (1864) 1125, that 
an appeal from the judgment of a magistrate in a proceeding thereunder must 
be taken within ten days after rendition of the judgment, and that the appeal, 
when taken, shall not be a supersedeas to the warrant of possession, apply 
also to a proceeding under Act of March 31, 1905, P. L. 87, since the effect 
of the later Act is simply to extend the provisions of the earlier to cases 
where tenants hold premises for less than a year or for an indeterminate 
period. 

Mandamus. In the Court of Common Pleas oi Lackawanna County. 
No. 478, October Term, 1918. 

W. L, Schanz, for Commonwealth. 
P, E. KUcullen, for Defendant. 

EwARDS^ P. J., August 12, 1918. — An alternative writ of mandamus 
was issued on the petition of the relator, and was made returnable at 
an hour and on a day certain. Service of the writ was accepted by the 
defendant, but no return was made to the writ at the time specified, 
nor at any other time. It follows, therefore, the defendant being in 
default, that the relator is entitled to judgment, provided his petition 
entitles him to such a decision. 
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The defendant is an alderman of the city of Scranton. Proceed- 
ings were instituted before him by the relator to recover possession of 
a certain two-story single frame dwelling house and lot of land, located 
in the city of Scranton. The said proceedings were brought under the 
Act of March 31, 1905, P. L. 87, which applies to cases where a tenant 
"shall hold possession of real estate, either by license or lease, whether 
oral or written, for any time less than one year, or by the month, or 
for an indeterminate time." After hearing the evidence in the case, 
with proof of service of notice, etc., the alderman, on June 14, 1918, 
at 2 p. m., gave judgment in favor of the relator that he have possession 
of the said property, etc. The petition states that the reason given 
by the alderman for refusing to award a writ of possession was that the 
defendant had taken an appeal. However, it appears that the appeal 
was not taken within ten days, as provided by the Act of 1863. And 
even if the appeal had been taken in time, the same act of assembly 
provides that it shall not operate as a supersedeas. 

It is evident that the Act of 1905 mus^t be considered in conjunction 
with the Act of 1863, P. L. (1864) 1125. The effect of the Act of 
1905 is simply to extend the provisions of the former act to cases where 
tenants hold premises for less than a year, or for an indeterminate 
period. We take the same view of this question as Judge Ferguson 
does in the case of Lehman v. Lehman, 19 D. R. 590. 

According to the Act of 1863 the appeal must be taken within ten 
days after the rendition of judgment; and the same act provides that 
the appeal, when taken, shall not be a supersedeas to the warrant of 
possession, but shall be tried in the same manner as actions of ejectment, 
and, if the tenant prevail in his appeal, that he shall be entitled to a 
writ of execution to place him back in the possession of the premises. 

Now, August 12, 1918, judgment is directed to be entered in favor 
of the relator, and against the defendant, with costs. 
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Letzic V. Carbondale Coal Mining Co. 

Pleading — Statement — Sufficiency — Averments — Damages to surface by 
mining of underlying coal. 

In an action of trespass against a mining company for damages to the 
surface of land due to defendant's mining of underlying coal, a statement 
is Insufficient which fails to disclose the nature of plaintiff's title to the land; 
the reservations as to coal, if any; or the covenant as to surface support^ 
or any waiver thereof. 

Affidavit of defense raising questions of law only. In the Court 
of Common Pleas of Lackawanna County. No. 127, May Term, 1917. 

/. E. Brennan and D. J. Reedy, for Plaintiff. 
O'Brien & Kelly, for Defendant. 

Edwards, P. J., July 29, 1918. — According to the declaration, the 
plaintiffs own a certain lot of land in the City of Carbondale, under 
which the defendants are mining the coal in such a manner as to cause 
a caving in of the surface of said lot, to the great damage of the 
plaintiffs. 

The first paragraph of the statement avers that the plaintiffs are 
the owners and are in possession of the said lot of land. Then follows 
the description. The nature of plaintiffs' title is not disclosed. Do 
they own the land under a deed, or under a contract, or under a lease ? 
If they have a deed for the land and it is recorded, the plaintiffs should 
give the place of record. If not recorded, there should be a copy of 
the deed, or at least a copy of the clauses in the deed indicating the 
ownership of the coal and the restrictions, if any, on the mining of the 
coal, together with any clauses as to surface support, or the waiver of 
the same. Taking the first paragraph alone it would seem that the 
plaintiffs own the coal as well as the surface. However, the fourth 
paragraph alleges that the coal under the lot is owned by the Delaware 
and Hudson Company. 
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The second paragraph of the statement shows that the defendant 
is a corporation engaged in the mining of anthracite coal in the City 
of Carbondale. 

The third paragraph states that the defendants entered under 
plaintiffs' land "without warrant or authority of law," and negligently 
mined and removed the coal underlying the surface. This averment 
is rague and indefinite. Does it mean thi^t ihe defendants had no right 
whatever to enter under plaintiffs' land; or, having the right to enter 
and mine the coal that the work was done in a negligent manner, to 
the detriment of the surface? If defendants were mere naked tres- 
passers, plaintiffs ought to say so. If, on the other hand, defendants 
had the right to enter under the land to mine the coal, but that they did 
the work in a negligent manner, it ought to be so stated, and the par- 
ticular negligence ought to be specifically described. The office of a 
statement, under the rules of pleading, is to inform the defendant of 
the nature of plaintiff's claim, and this should be done with «ome degree 
of exactness. As specified in the new Practice Act, this part of pleading 
shall contain, and contain only, a statement in a concise and summary 
form of the material facts on which the party pleading relies for his 
claim. 

The fourth paragraph violates more than one rule of good pleading. 
Though vague, it gives a hint of the nature of plaintiffs' case. It §jtates 
"that on the first day of February, 1917, by reason of the unskillful, 
willful, negligent and careless manner, and in violation of the covenant 
contained in the deed to the said Delaware and Hudson Company, the 
owners of said coal, a cave-in and disturbance to the surface" occurred, 
etc. It will be noticed at once that the pleader has omitted to state that 
the carelessness had any connection with the mining of coal. The 
omission was undoubtedly an oversight. However, this is a slight 
matter compared to the failure to include a copy of the deed to the 
Delaware and Hudson Company, or a reference to the place where 
the deed is recorded, or a copy of the particular covenant alleged to be 
violated. We take it for granted that the deed referred to was from 
the plaintiffs to the company for the coal, but the pleader does not say 
so. Indeed, the deed might easily be from somebody else as grantors. 
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Many cases come before us like the one at bar, where injury is 
caused to the surface of land by unlawful mining of coal, or by negli- 
gence in the method of mining the coal. Such cases are controlled 
as a general rule by restrictions and covenants in the grants of the 
coal. If the plaintiffs in the present case disclose all the facts relating 
to their claim ; the character of their title to the land ; the reservations 
as to the coal, if any ; the covenant as to surface support, or any waiver 
thereof — if all these matters are fully set forth, it might be possible to 
dispose of the case on an affidavit of defense raising questions of 
law only. 

If plaintiff makes a full statement of his cause of action, and 
the defendant believes that no cause of action is shown, the latter may 
pray the judgment of the court in his favor, by filing the affidavit 
provided by law, and thus avoid the expense of a trial. This is one of 
the underlying reasons why the law requires of a plaintiff a full and 
complete statement of his cause of action. Defendant, at the threshold 
of the case, has the right to challenge the sufficiency of the statement 
by affidavit. 

Now, July 29, 1918, we direct judgment to be entered in favor 
of the defendant on the pleadings, unless the plaintiffs within fifteen 
days from the date of this order shall file a statement of his cause of 
action sufficient in law and satisfactory to the court. 



Grattan's EsUte 



Lunacy — Maintenance — Commomvealth — Reimbursement — Act June i, 
1915, P. L. 661. 

Upon petition of the attorney general of Pennsylvania under Act June 
1, 1915» P. L. 661, the guardian of a lunatic having custody of funds of his 
ward, will be ordered to reimburse the commonwealth for maintaining the 
lunatic at a state hospital. 

An answer by the guardian that the state hospital had agreed with the 
local poor district to maintain the lunatic in consideration of a definite sum 
to be paid by the district, is too vague to prevent such order, when nothing 
is shown as to the character or terms of the alleged agreement. 
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Rule on guardian to pay commonwealth for maintenance of lunatic. 
In the Court of Common Pleas of Lackawanna County, No. 706, Octo- 
ber Term, 191 7. 

L. P. Wademan, for Petitioner. 
F. W, Lidstone, Contra. 

Edwards, P. J., July 22, 1918. — George B. Grattan was admitted to 
the Homeopathic State Hospital for the Insane, at Allentown, on March 
9, 1 914, as an indigent insane patient, where he has been detained con- 
tinuously since that time. In July, 1917, a decree was made by our 
court adjudging that George B. Grattan was insane; and his brother, 
Henry Grattan, was appointed guardian of the estate of the lunatic. 
The guardian was directed to give a bond in the sum of $2,500. 

In order to fix the amount of the bond evidence was taken to show 
the nature and extent of the lunatic's estate. It appeared that he had 
no interest in a farm in Susquehanna County of the probable yearly 
value of $100, and a distributive share in the estate of a deceased uncle 
amounting to about $1,500. It was this latter interest that moved the 
parties in interest to secure the appointment of a guardian. 

Subsequently, to wit, on April 30, 1918, the attorney general of 
Pennsylvania, proceeding under the Act of June i, 191 5, P. L. 661, 
obtained a rule to show cause why the said guardian shall not pay to the 
commonwealth the sum of $519.08 for the maintenance of the said 
insane patient at the State Hospital to a certain specified date, and why 
further payments shall not be made from time to time for said main- 
tenance and support. 

The guardian has filed an answer to the petition of the attorney 
general, and the case is now before us on the petition and answer. The 
answer does not deny that the guardian received the $1,500 from the 
uncle's estate ; nor does it deny having money on hand belonging to the 
estate of the lunatic in a sufficient amount to pay the claim of the com- 
monwealth. Four of the paragraphs of the answer are confined to a 
description of the dilapidated condition of the farm in Susquehanna 
County and the small margin of the lunatic's interest therein. It should 
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not be forgotten by the guardian that the whole estate of the lunatic 
is to be expended for his benefit, less the reasonable expenses of admin- 
istration. The averments of the answer which are relevant relate to 
the circumstances under which George B. Grattan was sent to the State 
Hospital. The paragraphs are in these words: 

"4. That the means provided for the maintenance of George B. 
Grattan, being insufficient to maintain him, the executor applied to the 
Carbondale Poor Board and by reason thereof, the said George B. 
Grattan became a charge upon the said district." 

"5. The said Carbondale Poor Directors, your respondent is in- 
formed and expects to be able to prove, entered into an agreement with 
the Homeopathic State Hospital for the Insane at Allentown, Pa., 
'Avhereby the said institution agreefd to care for, provide food and 
clothes, medical treatment, etc., for the said George B. Grattan, in con- 
sideration of a definite -sum to be paid by the said Poor District." 

The trouble with the fifth paragraph is its vagueness. When did 
the Carbondale Poor Directors enter into the agreement referred to? 
Was the agreement in writing? What were the terms of the agree- 
ment ? Did the Carbondale Poor District agree to pay the State Hospital 
for the care and maintenance of the lunatic ? The averment is entirely 
too indefinite. If the allegation is true and could be proven, then the 
lunatic was not in the hospital as an "indigent" insane patient. He 
would be there as a charge on the Carbondale Poor District. 

The whole answer is too rambling and vague to prevent a decree 
as prayed for by the commonwealth. 

We make the following decree : 

Now, July 22, 19 1 8, after hearing had it is hereby ordered and 
decreed that Henry Grattan, guardian of George B. Grattan, is hereby 
ordered and directed to pay to the Commonwealth of Pennsylvania the 
sum of five hundred nineteen and eight one-hundredths dollars ($519.08), 
covering the amount due the Commonwealth of Pennsylvania from 
May 31, 1914, to February 28, 1918, the amount expended by it for 
the support and maintenance of Henry Grattan, a lunatic, while con- 
fined in the Homeopathic State Hospital for the Insane at Allentown, 
Pennsylvania. And the said Henry Grattan, guardian of the said George 
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B. Grattan, is further ordered and directed to pay such further sums 
as may hereafter be expended by the Commonwealth of Pennsylvania 
for the support and maintenance of the said George B. Grattan while 
he may be confined in the said Homeopathic Hospital for the Insane 
at Allentown, Pennsylvania. 



City of Carbondale v. Loftus. 

Pleading — Affidavit of defense — Sufficiency — Scire facias sur municipal 
lien. 

An affidavit of defense to a scire facias sur municipal lien for paving, 
which fails to state when the final assessment was made, when the entire 
work* was completed, or when the engineer made his certificate, eithei! of 
the beginning or of the completion of the work, is insufficient to prevent 
judgment. 

Rule for judgment for want of a sufficient affidavit of defense. In 
the Court of Common Pleas of Lackawanna County. No. 359, May 
Term, 1918. 

A. A. Vosburg and /. B, Jenkins, for Plaihtiff. 
D. J, Reedy and /. E, BrennB,ny for Defendant. 

Edwards, P, J., July 29, 1918. — An affidavit of defense should set 
forth, fully facts sufficient to show a good defense, and if it fails to 
do so, either by the omission of essential facts, or by evasiveness in the 
mode of statement, it will be insufficient to prevent judgment : Yeards- 
ley V. Closer, 32 Pa. Super. Ct. 141 ; Erie City v. Butler, 120 Pa. 374. 

In the present case, which is a sci. fa. on a municipal lien for paving, 
the affidavit fails to state when the final assessment was made ; nor when 
the entire work was completed; nor when the engineer made* his certifi- 
cate, either of the beginning, or of the completion of the work; 

The affidavit is clearly insufficient to prevent judgment. 

Now, July 29, 1918, rule for judgment is made absolute. 
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Turowvki v. Lehigh Valley Coal Co. 

Workmen's compensation — Widow — Dependency — N^ot living with hus- 
band at the time of his death. 

The court on appeal will not disturb findings by a referee and by the com- 
pensation board on hearing de novOj amply supported by the evidence, that 
the claimant, widow of the decedent, had been separated from him for twelve 
years before his death, and was not then actually dependent on him for 
support. 

Appeal by claimant from decision of the workmen's compensation 
board. No. 892, January Term, 1918. 

John Dano, for Plaintiff. 
P, F. O'Neill, for Defendant. 

Edwards^ P. J., July 22, 1918. — This case was first heard before 
the referee, who disallowed compensation to the widow of the deceased, 
on the ground that she was not dependent upon him at the time and 
for many years prior to his death. From the decision of the referee 
an appeal was taken to the board, and Commissioner Leach directed a 
hearing de novo with the suggestion that the testimony at such hearing 
be limited to the question of the dependency of the claimant. 

On a final disposition of the appeal, and after taking the additional 
testimony, the board found the following facts: 

"i. The husband of the claimant, Alex Turowski, was killed while 
in the course of his employment with the Lehigh Valley Coal Company 
on March 16, 1917. 

"2. His average weekly wage at the time of the accident which 
caused his death was $14.96. 

"3. That the claimant is his widow but was not living with him at 
the time of his death and had been thus separated for a period of twelve 
years immediately before the death. 
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*'4. That the said claimant, Rosie Turowski, was not actually 
dependent upon her husband at the time of the accident which caused 
bis death," 

And based upon these facts the board found one conclusion of 
law, as follows: 

"In consequence of the foregoing findings of fact the said claimant 
is not entitled to coiBpe ligation. The defendant, however, is ordered 
to pay the sum of $100.00 to cover the expenses of tlie last sickness 
and burial of tlie deceased payable to the personal representative of 
the deceased (Article 3, Sectbn 307, Paragraph 9)/' 

In view of the testimony and the board's findings of fact, it is 
clear that tliere is no question of taw involved in this case. The only 
question raised is one of fact relating to the dependence of the widow 
on the husband from wtiom she had been separated for about twelve 
years. Section 409 of the Act of June 2, 191 5, P. L. 736, is as follows; 
"A referee's findings of fact shall l>e final, unless the board shall allow 
an appeal therefrom as hereinafter provided. The board's findings 
of fact shall in all cases be final. From the referee*s decision on a 
question of law an appeal may be taken to the courts as hereinafter 
provided," The supreme court, in the case of I^oliiskiewicz v. P, & R. 
Coal and Iron Co., 257 Pa, 305, gives this admonition in compensation 
cases: ''Referees and the Workmen's Compensation Board must realize 
tlie great responsibility imposed upon them by the provision that their 
findings of fact are final. If they err in this respect, courts can grant 
no relief to parties who may be wronged. In the light of the plain words 
of the statute, the learned court below was of the correct opinion that 
h could not disturb the facts found by the compensation board '^ 

In the case at bar the referee and the compensation board reached 
the same conclusion: and their findings of fact are amply supported 
by the evidence. 

Now, July 22, 1918, the appeal of claimant is dismissed, and judg- 
ment is directed to be entered in accordance with the decision of the 
referee and of the compensation board* 
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Beaity, et ux. v* Firestone Tire & Rubber Co- 

NegUgence — Automobile — - Masters Business — Foreman^ Authority ■ 

of — Burden of proof. j 

A verdict was directed in favor of defendant in an action for damages 
where plaintiffs, passengers in a taxi cab, were injured by the taxicab colliding 
with an auto truck and It appeared that the accident resulted from the negli- 
gence of the driver of the truck who was engaged upon a personal expedition 
of liis own without the permlaslon of the owner. In order to recover, plain- 
tiffs were required to prove not only that defendant was the owner of the 
truck and that the driver was its servant, hut also that he was at the time 
engaged in the performance of his duties as such servant 

Defendant company was not liable In damages for a collision between one 
of Its trucks and an automobile where It appeared that the driver of the truck 
had taken the truck with the permission of the foreman of the shop and his 
immediate superior on an errand not connected with his employer's business, 
and the fact that ttie foreman had given his permission to use the truck would 
not bind the owner when the foreman had no authority to grant such 
permission. 

Motion for a new trial. In the Court of Common Pleas of Alle- 
gheny County. No. 542, January Tenn, 1917. 

Louis F. Barach and L. K. & S. G. Porter, for Plaintiff, 
Beaity, Magee & Martin, for Defendant, 

Reid, J., April 25, 19 iS. — ^This is an action of trespass brought to 
recover damages for injuries sustained by plaintiffs resulting from a 
collision between an automobile in which they were passengers and a 
Ford truck belonging to the defendant and driven by one of its employes. 

Upon the conclusion of the trial, the uncontradicted evidence estab- 
lishing the fact that the accident was due to the negligence of the driver 
of the truck while engaged upon a personal expedition of his own, 
outside of and in no manner connected with his master's business, the 
court gave binding instructions for the defendant. 

Plaintiffs' counsel moved for a new trial assigning as error the 
action of the court in directing a verdict for defendant, and we are now 
to consider that motion. 

The essential facts, which were undisputed, were in substance as 
follows : 
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Dunlap, who was driving the Ford truck at the time of the accident, 
was an employe of defendant. In the afternoon of the day the accident 
occurred he was sent from the defendant's storeroom in Baum Boule- 
vard, near Beatty street, East End, Pittsburgh, to convey some baggage 
belonging to defendant's salesmen to the Monogahela House in "down- 
town" Pittsburgh, using for that purpose the Ford delivery truck owned 
by defendant. 

Upon the city-bqund journey this truck was driven by Thomas, 
foreman of the tire shop in which Dunlap was employed and his 
immediate superior. Thomas, however, had no authority to lend defend- 
ant's cars to an employe or any one whomsoever. 

Upon the return trip to East Liberty from the Monongahela House 
Dunlap drove the truck and he says that he told Thomas that he wished 
to stop at his (Dunlap's) home for supper, and then go to Homewood, 
a district lying to the east of the East End, for the purpose of canceling 
an engagement with a young woman, and he also says that Thomas 
gave him permission so to do. Thomas admits giving him the permission 
to stop for his supper before returning the car to the garage, but denies 
that he was informed of, or assented to, the Homewood trip. He says 
that he told Dunlap that he would wait for him, his explanation being 
that he wished to see the car put away for the night. Dunlap suggests 
that he was to report at the garage for further duty, but there was 
no evidence of any work awaiting him there. On the contrary, he says 
that when he left the Monongahela House he knew he was not 
going back to work, but that he would be late getting back to East 
Liberty. 

He left the Monongahela House traveling east on the Bigelow and 
Baum Boulevards to St. Clair street, a point very near defendant's 
place of business, and thence to Mignonette street, two blocks distant 
from Baum Boulevard and St. Clair street, where he had supper at 
his home. 

About 7:30 p. m. he left there, driving the defendant's truck and 
stopped at the corner of Euclid and Mignonette streets to take on a boy 
friend. He then proceeded to a skating rink at the corner of Broad 
street and Larimer avenue, where he met three other young men, whom 
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he took on, thus making four passengers, all personal friends of Dun- 
lap's, and none of them in any way employed by or connected with the 
defendant. With two of these friends seated besides him and the 
others standing, one on each side of the car on the running board, 
Dunlap drove eastw^ardly along Larimer avenue, going, as he had pre- 
viously been doing, in a direction opposite and away from the direction 
of defendant's garage. He was driving at a high and dangerous rate 
of speed and just before the accident had turned out of the right-hand 
driveway into the left side of tlie street to pass a car or a wagon, thus 
bringing his truck on to the wrong side, of the street and to the corner 
uf Meadow street and Larimer avenue, where he crashed into the taxicab 
in which the plaintiffs were seated, and which just then emerged from 
Meadow street, 

Dunlap attributes the accident to the failure of the brakes on the 
truck to respond properly when he saw the taxicab and tried to stop. 

By actual measurement the collision occurred 4,930 feet from the 
corner of Euclid and Mignonette streets, and Dunlap's intended destina-^ 
tion, Beecher street, Homewood, was about 6y8c» feet still further east 
from the ix:jint of collision. 

If Thomas did consent to Dunlap's using the car to go out to Home- 
w^ood on a personal matter, it amounted to no more than the owner's 
lending the car^even if it be conceded that Thomas had the r^ht 
thus to dispose of his employer's property. 

It is^ therefore, cJear, under the authority of Scheel vs. Shaw, 
25:? Pa., 451, that the chauffeur, Dunlap, was not upon his master's 
business at the time the accident happened. The case cited, at p. 481, 
explicitly decides that where the driver was empk)ying the master's car 
for an unusual purpose, the master was not liable merely because he had 
given the servant permission to do so. Dunlap was upon an expedition 
of his own, for his own purposes entirely, and altogether disconnected 
from any service or undertaking for his employer. He was going in 
a direction away from his place of employment and duty, with com- 
panions of his own choosing, who were enjoying a pleasure ride with 
him. Under these circutnstatTces, the court properly instructed the 
jury to find for the defendant. 
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The plaintiffs failed to meet the measure of proof required before 
they could be permitted to recover. Under the authorities, they were 
required to prove not only that defendant was the owner of the car 
and that the driver was its servant, but also that he was at the time 
of the accident engaged in the performance of his duties as such ser- 
vant: Scheel vs. Shaw, 252 Pa., 451; Lotz vs. Hanlon, 217 Pa., 339; 
Curran vs. Lorch, 243 Pa., 247 ; Solomon vs. Trust Co., 256 Pa., 55. 

We have not overlooked the propositions in support of the motion 
for a new trial urged in the brief of plaintiff's counsel. These are : 

(i) That the primary object of the trip was for the benefit of 
the master and therefore a deviation therefrom did not constitute a 
defense in an action brought to recover for an accident occurring during 
such deviation. 

(2) That the primary purpose of the trip was for the master's 
benefit and therefore a deviation for the chauffeur's purpose, with the 
master's permission, did not constitute a defense ; and 

(3) That where the master lends the servant an automobile 
knowing that it is dangerous by reason of defective brakes, the former 
is liable for injuries to third persons resulting from such defective 
condition. 

The first and second of these propositions are without merit in 
view of the fact that there is no evidence to warrant a jury in deter- 
mining that the primary object of the trip was for the master's benefit 
or at his direction or request. 

The remaining proposition is untenable as involving the recogni- 
tion of a measure of care and responsibility not warranted by the 
facts of the case. 

If the chauffeur was upon a trip for his own convenience or 
pleasure, whether he was using the car with or without the master's 
permission, the. measure of the master's liability must be determined 
solely under the authorities cited and others to the same effect. The 
proximate cause of the accident was the use of the car by the chauffeur 
for his own purposes — not the condition of the brakes, even were they 
defective. ^ 

The motion for a new trial is refused. 
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Contested Election for Office of Borough Councilman- 

Election law — Contest — Pet it ion— Affidavit—Bond — Jumdiction. 

In a proceeding od a contested election, where it appears that the petition, 
the affidavit thereto, and the bond are not signed by the number of qualified 
electors required by law, the oniisBlon can not be cured by amendment after 
the time for filing the petition has expired. 

Amendments as to matters of detail or specification may be made during 
the progress of the case as may be necessary for its proper disposition upon 
its merita. 

Rule to quash petition. In the Court of Quarter Sessions of Lack- 
awanna County. No. :234, December Sessions, 19x7. 

R. A, Zimmerman and A, A. Voshurg, for Petitioners. 
£?. /. Reedy and M, i, Murray, for Respondent. 

Edwards, P. J., August 21, 1918. — The rule to quash the petition 
in this case is based on three grounds : ( i ) That tvventy-iive qualified 
electors have not signed the petition ; (2) that the affidavit to the peti- 
tion is not signed by five qualified electors; {3) that the bond is not 
signed by five such electors. The latter ground is not specified in tk 
motion to quash ; but there is testimony touching that question, and we 
know of no reason why it should not be considered in the disposition 
of the present rule. 

There are thirty-one petitioners; six of the petitioners swear to 
the petition, and five execute the bond. Respondent claims that at 
least nine of the petitioners are not qualified electors. We are unabk 
to sustain this contention. We have examined the evidence with care, 
and our conclusion is that no more than fvN^, and possibly six of the 
petitioners disqualified. The allegation relating to the affidavit is sus- 
tained. At least two of the affiants are disqualified, as likewise are 
two of the petitioners who signed the bond. 

Counsel for the i^etitioners were evidently impressed with the 
situation as to the affidavit* because thev submitted a motion to aJiiend, 
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whereby six others of the petitioners should be allowed to become 
affiants and .to swear to the petition. This motion was made on April 
17, 1918, more than four months after the filing of the petition to 
contest the election. There is no motion to submit a new bond. How- 
ever, if we should permit a new affidavit to be made, a similar line of 
reasoning would induce us to allow the filing of a new bond upon 
motion. 

In view of the foregoing statement of facts, it follows that the 
real and only question before us is the right of the contestants* to sub- 
stitute, or add, a new affidavit, and to file a new bond; or, in other 
words, the right to amend as prayed for by petitioners' counsel. 

The law as to the initial proceeding in contested election cases is 
very explicit. "The commencement of proceedings, in every case, shall 
be by petition, which shall be made and filed, as herein required, within 
thirty days after the day of election. In cases of the fourth class, 
the petition shall be signed by at least twenty-five qualified electors who 
voted at the election contested, and shall be verified by at least five 
of the petitioners by affidavit," etc. It is provided also. that the bond 
"shall be signed by at least five of the said petitioners." Amendments 
may be allowed by the court upon notice to the other party. This 
means, inter alia, that the affiants and those who sign the bond must 
be "qualified electors," • because such is the qualification prescribed 
for the petitioners. 

There are certain requirements in contested election pleadings 
which touch the jurisdiction of the court, and others which do not. 
That at least twenty-five qualified electors must sign the petition is one ; 
that at least five of the petitioners must subscribe to the affidavit is 
another; and that at least five of the petitioners must sign the bond is 
a third. If, for instance, the petition to contest an election, within the 
fourth class, is signed by only twenty qualified electors, could it be 
contended for a moment that it could be amended by adding five more 
signers after the expiration of the thirty-day period? The same argu- 
ment applies to the affidavit and to the bond, because, as stated, the 
qualifications for each of the signers are the same. 

As early as 1896 our court is on record in favor of the proposition 
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that where an essential statutory requirement has been omitted in an 
election contest, the proceedings must fall : In Re : Contes.ted Election 
of Ruddy, 5 Lack. Leg. News, 43. In that case it was proven 
that several of the five subscribers to the affidavit had not been sworn 
at all, notwithstanding the certificate of the magistrate. The petition 
to contest the election was quashed. Two cases which exemplify very 
clearly the distinction between a jurisdictional requirement and one that 
is not jurisdictional is to be found in 11 Phila. pp. 400, 402, being 
the Contested Election of Leisenring, and Sailor v. Keating. In the 
Leisenring case, it appears that the petition had been verified by the 
oath of only three qualified voters. Judge Briggs held that the petition 
must fall for the want of jurisdiction. In the other case the petition 
failed to state that the petitioners had voted at the election contested. 
The judge held that this omission could be cured by amendment. There 
are very numerous cases which fairly establish the proposition that an 
amendment to cure a jurisdictional defect in the original petition will 
not be allowed after the expiration of the thirty days for filing the 
petition; but that amendments tending to establish the subject matter 
of the complaint should be liberally allowed. When the petition is 
such as to give the court jurisdiction, within the proper period, such, 
amendments may be made as to matters of detail or specification during 
the progress of the case as may be necessary to its proper disposition 
upon the merits. Whatever has been said by our appellate courts as 
to the liberality with which amendments should be allowed in contested 
election cases, it must be understood that amendments which aflfect the 
jurisdiction of the court can not be allowed after the expiration of 
the statutory period of thirty days. For further authority for our 
decision we refer to the following cases: Election Cases, 65 Pa., on 
page 35 ; Moritz's Contested Election, 256 Pa., 537 ; Miller's Contested 
Election, 27 D. R., 637; and Chest. Twp. Election, 29 C. C. Rep. 120. 

The amendment prayed for in this case is refused. The rule to 
quash the petition is made absolute, and the said petition is quashed at 
at the cost of the petitioners. 



Digitized by VjOOQ IC 



LACKAWANNA JURIST 227 

Commonwealth v. Coggins, et al. 

Grand jury — Rights of jurors. 

A grand juror will be permitted to testify as to some matters tliat might 
occur in a grand jury room, such, for instance, as the presence In the room 
of a person who has no right to be there; but the court will not allow a 
juror to be interrogated as to his motives in voting for or against a true 
bill, or as to what influenced his acts in one way or another. 

Rule to quash indictment. In the Court of Quarter Sessions of 
Lackawanna County. Nos. 162 and 163, May Sessions, 19 16. 

Geo. W.Maxey, Dist. Atty.,and Joseph O'Brien, for Common weal th« 
/. E. Brennan and D. J. Reedy, for Defendants. 

Edwards, P. J., August 14, 1918. — The rule to quash the indict- 
ment in each of the above stated cases is based substantially upon the 
same averments of fact and law. One of the questions raised relates 
to certain matters which occurred in the grand jury room during the 
examination of witnesses, such as the presence of certain persons other 
than the district attorney, and the conduct of the district attorney in 
reading what certain judges said, in certain cases, about election frauds. 
x\fter reading the depositions presented by the defendants, we are 
satisfied that the testimony falls far short of establishing any impro^ 
priety on the part of the representatives of the commonwealth, or the 
presence of any person in the grand jury room who had no right to be 
there. The defendants in order to get any testimony on this branch 
of their case were forced to call several of the members of the grand 
jury. Some of the grand jurors declined to answer the questions asked 
by counsel, because of the oath of secrecy they had taken when sworn 
in court before beginning their duties. The testimony of other of the 
grand jurors was quite indefinite. Taking the depositions as a whole, 
we get only a hazy impression as to what transpired in the grand 
jury room. 

We had occasion as far back as 1904 to consider the question of 
interrogating grand jurors, in the case of Com. v. O'Boyle, 5 Lack. 
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Jur. 133. It was alleged tliat the grand jury which found the indict- 
ment in that case was influenced by an interview with Mr. Sturges 
published in a newspaper and circulated among the grand jurors, and 
read by some of them while they were in session. In sustaining an 
(ilijection to the swearing of the grand jurors in that case we made 
the f o 1 1 o w I ng com m en t : 

'*At the time the motion for a rule was made we discovered the 
reference to the gratid jury, and for the more secure safe-guarding of 
the secrecy of the grand jury room and of the rights of the grand 
jurors, we ordered the testimony to be taken in open court and not 
by depositions in the usual course of such proceedings. The testimony 
was, therefore, heard before the court en bafu\ It soon appeared that 
the proposition of counsel for the defendant was to call a number 
of the grand jurors and interrogate each of them as to the motives that 
influenced them in voting for a true bill against the defendant, and 
also to ascertain how far they were influenced in their action by the 
reading of the Sturges interview. The proposition was so palpably 
contrary to princiijle and precedent that we excluded the testimony and 
would not permit any grand juror to disclose the secrets of the 
^rand jury/' 

We do not inean to say that a grand juror will not be permitted 
to testify as to some matters that might occur in a grand jury room, 
such, for instance, as the presence in the room of a person who has no 
rigiit to be there; but the moment the juror is interrogated as to his 
motives in voting for or against a true bill, or as to what influenced 
his acts in one way or another, the inquiry is treading upon forbidden 
ground. 

As to the other reasons assigned for quashing the indictments, 
we have had occasion many times to express our views concerning 
them. 

We make the following order : 

Now, August 14, T91S, the rule to quash the indictment in each 
of the above stated cases is discharged, and the clerk is directed to 
make entry accordingly in each case, filing this opinion and order in 
No, 16 T, May Sessions, 1916. 
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Raeder Blank Book Co. v. Luden, 

Federal Act of March 8, 1918 — Judgment against defendant in federal 
military service. 

The purpose of the Act of Congress of March 8. 1B18, Is to relieve abaent 
soldier in the federal military service from the hardship of being cast in 
judgment in a law suit at which he is not at liberty to appear. 

So far as consistently may be, its policy should be carried out for the 
benefit of those who were compelled to suffer Judgment before the date 
of the Act. 

Motion for leave to file appeal, etc. In the Court of Common 
Pleas of Lackaw^anna County. No. 390, May Term, 1918. 

No appearance for Plaintiff. 

Maurice Suravitz and 5*. Z. Kaflan, for Defendant. 

Newcomb, J., June 3, 1918. — The judgment appealed from is that 
of an alderman entered in default of appearance by defendant who 
was, and still is, absent from the state because he is in the federal 
military service. The appeal was taken for him by hand of his brother, 
and should have been filed to the March Term, not later than March 
18th, this year. Through some oversight the time expired and it was 
not entered until April 15th. At the satne date, by petition of counsel, 
relief in the form above indicated was asked for and rule was granted 
to show cause. 

As the case went to judgment before there was any federal legisla- 
tion on the subject, the provision.s of the Act of Congress of March 
8th, 1918, for stay of proceedings could apply only as against execution 
process if the judgment must be treated as finah The purpose of the 
Act, however, is to relieve the absent soldier from the hardship of 
being cast in judgment in a law suit at w^hich he is not at liberty to 
appear. Hence, so far as consistently may be, its pohcy should be 
carried out for the benefit of those who were compelled to suffer .such 
judgment before the date of the Act; and it is believed it can be so 
done here. 

There may be some question as to the form of relief asked for, 
which is leave to file an over-due appeal ^tunc pro tunc as of March uSth. 
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The power nf the court to do that is not free from dispute. But the 
same practical result may be reached in another way. As above 
^ noted, the appeal has been already filed ; and from that day to this has 

w been open to motion to strike off. Thus the appellant is in no need 

I of the specific relief asked for. 

% For that reason the rule is modified so as to stand as a rule to 

1^ show cause why the appeal should not be stricken off; and, thereupon, 

I no objection being made, the rule is discharged. 



I 



Depuy V. Highfield. 



jl Sheriff's sale — .'Advertising — Handbills — Inadequacy of price. 

Where a sheriff's sale of real estate was not advertised and handbiUs 
liosted aa required by law, the sale will be set aside. 

Inadequacy of price is not by itself sufficient to justify the court in 
setting aside a sheriff's sale; but where there is a great inadequacy the 
court may seize upon other circumstances in order to give relief, and what 
circumstances are sufficient is largely in the discretion of the court. 

Rule to set aside sheriff's sale. In the Court of Common Pleas of 
Lackawanna County. No. 957, October Term, 1917. 

R. A, Zimmerman, for Plaintiff. 
L. P. JVedcman, for Defendant. 

EnwAiins, P. J.. July 22, 1918. — The grounds on which it is sought 
to set aside the sheriff's sale in this case are the following: (i) Gross 
inadequacy of price; (2) the failure to post handbills advertising the 
sale, within the time designated by law; (3) the failure to advertise 
the sale in the Liickawanna Jurist for full three weeks before the 
time of sale; (4) the failure to post the handbills in the most public 
places; (5) the failure to post proper handbills, or such handbills as 
meet the requirement of the law. 

We shall consider the above reasons in their inverse order. First, 
as to the character of the handbills. The handbills in the body thereof 
contain the descriptions of nine properties to be sold at sheriff's sale, 
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defendant's property being the ninth in order. The type in the body 
of the handbills is small, and it is only on very close inspection can it be 
ascertained what properties are to be sold. This form of .a handbill 
was condemned by Judge Sitzer in the case of Jayne v. Storm, 2 Lack. 
Jur. 103, in the following words : 

"Handbills were not put up as required by law; 'Slips from the 
sheriff's advertisements, cut from newspapers, are not handbills,' T. 
& H. P. 1-995. The large type containing the words 'Sheriff's 
Sale' over a notice taken from a newspaper does not seem to be a 
handbill in the sense of the statute. The print of the body of the 
notice is fine.' It requires close inspection to read it. The matter is 
made still worse by putting nine different sales upon one piece of 
paper as was done in this case." 

Notwithstanding the criticism by Judge Sitzer we shall overrule 
defendant's objection to the form of the handbill; and we do this 
chiefly because of the heading printed in large type: "Sheriff's sale 
of valuable real estate, on Friday, March 3, 1918." 

We also overrule the fourth objection which states that the hand- 
bills were not posted in the most public places. The evidence to sustain 
this averment is too indefinite. Two of the other objections are sus- 
tained. The sale was not advertised for three full weeks before the» 
sale in the legal paper designated by the court for the publication of 
legal notices; nor were the handbills posted ten days before the day of 
sale. Three or four witnesses testify definitely and with great particu- 
larity as to this latter point. Their testimony is quite convincing. To 
contradict these witnesses the deputy sheriff, who posted the handbills, 
testified that they were put up on April 23, and that he made a note 
of the fact in his diary. To corroborate him Mr. White was called. 
This witness ran the automobile carrying the deputy sheriff and the 
handbills, but the corroboration fails because the witness was not able 
to specify the date on which the handbills were posted. 

Having sustained the two objections covering publication and the 
•posting of the handbills, there is only one question left, viz., the 
inadequacy in the price at which the farm was sold. The price was 
about $2,300 over and above the mortgage of $8,000. Considerable 
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testimony has been taken bearing upon the value of the farm. Various 
estimates are given, some as high at $25,000 and $30,000. A fair valua- 
tion under, all the testimony would be from $15,000 to $18,000. A bond 
has been presented guaranteeing a bid of $4,000 subject to the mort- 
gage. However, we are of the opinion that on a resale the farm 
should bring a much higher price. 

It is generally conceded, and the proposition is very well estab- 
lished, that "mere inadequacy of price without more is not sufficient 
ground for setting aside a sheriff's sale," and that "setting aside a 
sheriff's sale for no other reason than inadequacy of price is such an 
abuse of discretion as will require the supreme court to reverse the 
decree": Phillips v. Wilson, 164 Pa. 350; Cake v. Cake, 156 Pa. 47; 
Felton V. Felton, 175 Pa. 44; Stroup v. Raymond, 183 Pa. 279. Yet, 
as was stated in Light v. Zeller, 195 Pa. 315, while it is the settled 
rule that inadequacy of price is not by itself sufficient to justify the 
court in setting aside a sheriff's sale, where there is great inadequacy, 
the court may seize upon other circumstances in order to give relief. 
"What circumstances are sufficient for this purpose is largely in the 
discretion of the court below, and the supreme court will not review 
the exercise of this discretion, except in extreme cases." Other inter- 
esting cases worthy of study are B. & L. Ass'n v. Uhler, 199 Pa. 417; 
Appeal of W. M. Laird, 2 Pa. Sup. Ct. 300; Haspel v. Lyons, 41 Pa. 
Sup. Ct. 285. 

Whether we may designate the inadequacy in this case a "mere" 
or a "gross" inadequacy, is not important. To say the least, it is a 
"substantial" one. Whichever term is used, the difference in the price, 
standing alone, does not entitle the petitioner to relief ; but the difference, 
considered in conjunction with the failure to advertise and to post 
handbills within the proper time as above stated turns the scale in 
favor of granting the prayer of the petitioner. 

We therefore make the following order: 

The rule to set aside the sheriff's sale in this case is made absolute 
on condition that the petitioner pay the costs of the sheriff's sale,' 
including the cost of advertising, within twenty days from the date of 
this order. 



Digitized by VjOOQ IC 



^^!^ "■*.-■'"■ • 



LACKAWANNA JURIST 233 



Koch's Estate. 

Decedent's estates — Direct inheritance tax — Promissory note due estate 
from legatee— Act July 11, 1917, P. L. 833. 

Under the direct inherftance tax Act of July 11, 1917, P. L». 838, a 
promissory note held by a testator at the time of his death against one 
named In his will as a legatee, is taxable by the commonwealth as a part of 
the decendent's estate, when there is no evidence that the note is uncollectible. 

The fact that the Executor, in making settlement, is obliged to withhold 
from the legacy an amount sufficient to pay the legatee's debt to the estate, 
does not lessen the value of the estate to that extent. 

Appeal from appraisement for direct inheritance tax. In the 
Orphans' Court of Lackawanna County. No. 610, Year 1917. 

P. E. KUcullen, for Appellant. 

C P. O'Malley, for Commonwealth. 

Sando^ p. J., September 14, 1918. — The principal question raised 
in this proceeding is the right of the Commonwealth to tax a promissory 
note for the sum of one thousand dollars ($1,000.00) which William 
Koch, Sr., held at the time of his death against his son, William 
Koch, Jr., and which is included in the appraisement made for direct 
inheritance tax. 

The decedent, William Koch, Sr., died on July 18, 1917, testate, 
and his will duly probated bequeaths inter alia, the sum of two thousand 
dollars ($2,000) to his son, William Koch, Jr. 

The petition of the appellant, one of the executors, alleges that 
the note of the son is not an asset of the estate for taxing purposes, 
and that the maker cannot pay it from his own estate. No evidence 
was produced at the hearing on the appeal to sustain this assertion. 
The presumption is, therefore, that the note is collectible. Appellant 
must produce evidence to sustain his appeal: Goldstein's Estate, 16 
Phila. 319. 



Digitized by VjOOQIC 



234 LACKAWANNA JURIST 

Under the Act of July ii, 1917, P. L. 833, it is provided as follows 
in the first section thereof: 

"That all estates, real, personal, and mixed * * ♦ passing from 
any person who may die seized or possessed of such estates, either by 
will or under the intestate laws of this Commonwealth, * * ♦ are 
hereby made subject to a tax of two dollars ($2) on every hundred 
dollars of the clear value of such estates, and at the same rate for any 
less amount to be paid for the use of the Commonwealth." 

The entire estate of the decedent is subject to the tax, no matter 
to whom it passes. The value of the personal estate, appearing by the 
inventory filed, uncontradicted by any evidence in the record, is sixty- 
six hundred and forty dollars ($6,640), included in which is the amount 
of the son's note. 

No cases under the Act of 191 7 have been cited as bearing on 
the question raised by the appellant, to wit, to the effect that the cir- 
cumstance of the obligor being a legatee defeats the direct inheritance 
tax to the extent of the amount of the note. The question has been 
raised under the collateral inheritance law in McCall's Estate, 4 Del. 
Co. Rep. 34, in which the principle laid down would defeat the appel- 
lant's contention here, even if there were evidence from which could 
be found the fact that the note of the son is not collectible. 

The fact that in the settlement of the estate the appellant is 
obliged to withhold sufficient from the legacy to the son, who is 
indebted to the estate to pay such debt, does not lead to the legal con- 
clusion that the estate is of less value. 

At the audit of the Executor's account the matter of fees for legal 
services by counsel can be adjudicated. 

The appraiser was not a clerk, as he had not been appointed as 
such under the terms of the Act of May 6, 1909, P. L. 431. 

Now, September 14, 1918, the appeal of George Rorick, Executor, 
is dismissed. 
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Kirby's Estate. 

Decedent's estates — Wills — Partial Intestacy — Widow's claim under 
intestate laws — Act of April i, 1909, P. L. 87. 

Testator devised to his widow a life estate in the whole of his estate, 
real and personal, but failed to make disposition of a portion of his personal 
estate after her death, there being therefore a partial intestacy. Testator 
left no issue, and the widow, in addition to the life estate giyen her by the 
will, claimed under the intestate laws the $5,000 given by the Act of 1909, 
and one-half of the rest of the personal property absolutely. 

Held, that the Act of 1909 has always been regarded as part of the 
intestate laws, and applies whether there is a total or partial intestacy; that 
the widow's rights at law having vested at testator's death, she, being also 
the life tenant, is presently entitled to the distribution asked for. 

Widow's claim for exemption under Act of 1909. In the Orphans' 
Court of Berks County. 

Snyder, Zieber & Snyder, for Accountant. 

ScHAEFER, P. J., November 17, 1917. — The decedent died on the 
1st day of September, 1916, testate, married and without issue, leaving 
to survive him a widow, Mary M. Kirby, and having, by his last will 
and testament, disposed of that part of his estate embraced in the 
account as follows : 

"Second. I give, devise and bequeath to my beloved wife, Mary, 
all my estate, real, personal and mixed of whatsoever kind and whereso- 
ever situate, to have and to hold the same and to receive and enjoy the 
rents, issues, income and profits therefrom for and during the term of 
her natural life, and at and upon her decease I give and devise and 
bequeath the same as follows, that is to say : 

"Third. At and upon the decease of my said wife, Mary, I give 
and devise unto Gordon Miller, son of my brother-in-law, Edward Y. 
Miller, my farm No. i which I inherited from my grandfather, situate 
in Maidencreek Township, Berks County, * * * to have and to 
hold the said farm and tract of woodland for and during the term of 
his natural life, * * * 
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*Toiirth. At and upon the decease of my said wife, Mary, I give 
and devise to Gordon Miller, son of my brother-in-law, Edward Y. 
Miller, my farm No. 2 which I inherited from my uncle Solomon 
Kirby, situate partly in Maidencreek and partly in Richmond Township, 
Berks County, Pennsylvania, * * * and also a certain tract of 
woodland situate partly in Ruscombmanor and partly in Richmond 
Township, * * * - to have and to hold the said farm and tract of 
woodland for and during the term of his natural life, * * * 

''Fifth. At and upon the decease of my said wife, Mary, I give, 
devise and bequeath to Gordon Miller, son of my^ brother-in-law, Edward 
Y. Miller, my lioniestead which I now occupy, situate partly in Maiden- 
creek and partly in Richmond Townships, adjoining the above named 
farms Nos. i and 2, containing fifteen acres, more or less, together 
with all and sin^lar the furniture and household goods therein, he, 
the said Gordon Miller, to have and to hold the said homestead and 
tract of land and furniture and household goods therein for and during 
the term of his natural life and to keep the same in the same order and 
report and without diminution as I kept it during my lifetime, and at 
and upon his decease I give, devise and bequeath ^the said homestead 
and tract of land and furniture and household goods therein as above 
mentioned to the children of the said Gordon Miller, in equal shares, 
the issue of any deceased child or children to take the same share as 
their parent would if living; but should the said Gordon Miller die 
without any issue living at the time of his decease, then I give, devise 
and bequeath the said homestead and tract of land and furniture and 
household goods to his nearest blood relations living at the time of his 
decease, share and share alike. I order and direct that the two large 
clocks and pictures shall remain in the house and descend with the real 
estate devised in this paragraph.'' 

The account contains the proceeds of personal estate, principal and 
income. Of principal, the balance for distribution is $6,777.10, and 
of income, which has accrued since testator's death, $155.29. The funds 
will be distributed separately. 

Included in the principal balance are the furniture and household 
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goods in the homestead, situate partly in Maidencreek and partly in 
Richmond Townships, valued, as appears by the inventory, at $219.25. 

With regard to the distribution of the balance, which is personal, 
it appears by the will that there is a partial intestacy. Having given the 
whole of his estate to his widow for life, which included all his real 
estate, testator failed to make a disposition over of the major portion 
of his personalty. This portion embraces all the personal estate, except 
the household effects in the homestead, appraised at $219.25. In these 
circumstances, Mary M. Kirby, the widow, has elected to take, not only 
by virtue of her life estate in both the real and personal property under 
the will, but also her interest in the personal estate under the intestate 
laws. 

That she is entitled to immediate distribution of whatever interest 
she has in the fund under the law, is decided by Freeman's Estate, 227 
Pa. 154, where it is said that such interest vested in her immediately at 
the death of testator; and that, consequently, she can, if she so desires, 
have it set aside for her absolutely. 

She, therefore, asks out of the principal here, first, for distribution 
to her for life of the homestead furniture and household goods, 
appraised at $219.25, as to which there is no intestacy. What remains 
constitutes that estate as to which there is an intestacy after her death ; 
and of this — ^testator having left no issue — she asks that there be dis- 
tributed to her $5,000.00, previously appraised to her under the pro- 
visions of the Act of 1909; and of the balance, one-half to her for lifCj^ 
under the will, and .the remaining half to her absolutely^ under the 
intestate laws. She also asks for all the income, which has accrued 
since testator's death. Thus, the question naturally arises, is the widow, 
in view of her acceptance under the will of her life estate in all the 
real estate, also entitled to take her rights at law in the personal estate 
and a life estate in the remaining personalty? In other words, is she 
in addition to all her other rights entitled to take $5,000.00 under the 
Act of 1909? 

The Act of 1833 provides for the descent and distribution of real 
and personal estate, after payment of debts, "which shall not have been 
disposed of by will." Of such of her husband's estate as remained 
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undisposed of by will, where there is ho issue, that Act gave to the widow 
one-half of his real estate for life and one-half of his personal estate 
absolutely. In the distribution of estates ever since that provision has 
been invariably carried out with respect to widows wherever there has 
been an intestacy, in whole or in part. The Act of 1909 in nowise nar- 
rowed or restricted the estate out of which she is to take. Following 
the language of the prior Act, it also designated the real and personal 
estate she is entitled to as that "which shall not have been disposed of 
by will." And of that, where there is no issue, it simply gave her more 
than the prior act — "real or personal estate, or both," to the aggregate 
value of $5,000.00. In anything above that, the Act of 1909 gave her 
the same proportions as those given her by the Act of 1833. 

Both Acts relate to the intestate laws of Pennsylvania. Ever since 
its passage the Act of 1909 has been regarded part of the intestate laws of 
the Commonwealth : Guenthoer's Estate, 235 Pa., 67 ; the supreme court 
there saying, moreover, that the act "dealt with and included estates 
which were taken by widows by virtue of the intestate laws of the 
Commonwealth, whether there was a total or partial intestacy." That 
fixes the widow's rights in the case of partial intestacy. It was followed 
in Roger's Estate, 21 D. R. 1006, where testator disposed of his real 
estate without mentioning his personal estate at all, and the court cited 
Guenthoer's Estate as authority for distributing to the widow $5,000.00 
out of the personalty under the Act of 1909. Between Roger's Estate 
and this one the only difference is the intervening life estate of the 
widow here. But that difference is immaterial. For her rights at law 
having vested at testator's death, the widow, being also the life tenant, 
can, if she so desires, have them set apart to her immediately: Free- 
man's Estate, supra. That she has elected to do. 

Under the authorities, therefore, the court thinks the widow is 
entitled to the distribution asked for; and it will accordingly be made 
to her. 

Distribution of the personalty directly to her for life, will be made 
on condition that she furnish security, to be approved by the court, 
for the protection of the remainder interests: Kemerer's Estate, 251 
Pa. 282. 
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Rosenfeld v. Central Realty Co. 

Landlord and tenant — Injunction — Lessor and lessee — Notice to pur- 
chaser of real estate, 

A purchaser of real estate who takes title with knowledge of an out- 
standing tenancy in parcel thereof created by lease for a term of years, takes 
the title subject to the tenant's right of quiet enjoyment of his term; and 
an attempt by the purchaser to build on the adjoining parcel so as to seriously 
impair the value of that right may be enjoined. 

Where the building has proceeded in defiance of tenant's objection, 
restoration of the status quo ante will be ordered, v 

Bill and answer; reissue . Decree nisi. In the Court of Common 
Pleas of Lackawanna County. No. 2, October Term, 1918. In Equity. 

Knapp, O'Malley, Hill & Harris, for Plaintiff. 
/. /. Poivell and M. J. Murray, for Defendant. 

Newcomc, J., July 25, 1918. — The specific relief asked for is 
injunction to restrain defendant from erecting on its own lands a 
building as hereinafter described. The case came to a hearing on the 
return of a rule for preliminary injunction at which time by agree- 
ment of parties at bar the cause was put at issue and the hearing 
made final. 

From the pleadings, evidence, arguments of counsel and repeated 
inspection of the premises, I find the following 

CONCLUSIONS OF FACT. 

I. Plaintiff is the surviving partner of a firm lately composed of 
himself and one Weil, now deceased, trading as the United Ribbon 
Company, of New York, and engaged in the manufacture of silk 
ribbons at its mill in this city. This is a one-story brick building 
formerly part of the plant of the American Locomotive Company on 
Cliff street, and known to the parties as buildings "C" and ''!>" as 
shown on a Certain map in evidence. 
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2. The Ribbon Company went into possession A4)ril i, 1913, as. 
a tenant to the Central Realty Company for a term of years ending 
March 31, 1920. The mill is one of three buildings on a tract fronting 
somewhat easterly on Cliff street, of which the Realty Company was 
then owner in fee. Beginning at the northerly, the first may be de- 
scribed as a frame shed, rather "L" shaped, so that the base makes 
contact with the northerly wall of the mill at the rear, thus closing 
three windows in that wall. The area so defined on three sides is 
enclosed on the fourth by a high fence in front. The mill is 50x145 
feet, or thereabouts, with gable roof and eaves having on the southerly 
side an overhang of something like twenty inches on an open lot. This 
lot, parcel also of the tract above mentioned, is apparently of the same 
size as the mill, and next adjoining on the south is the third building, 
also of brick, and until of late known as the Maccar building. 

3. One of the considerations for the lease was lessors under- 
taking to make certain alterations in the demised building in order 
to adapt it to plaintiff's manufacturing purposes, of which lessor had 
been made fully aware in course of the negotiation. Both the lease and 
the collateral agreement for alterations were in writing of March 31, 
1913. For their contents reference is made to the respective copies set 
forth in the bill. It is not disputed, however, that the contract was 
silent on the subject of alteration or improvements to be anticipated 
on the adjoining property during the term. Lessor made the altera- 
tions in the demised premises as stipulated, the tenant's machinery and 
equipment were installed, the mill was put in operation by the early 
summer of 191 3, and has been actively operated ever since, employing 
some fifty hands. It is not disputed that the respective rights and 
liabilities of the parties now at stake depend upon the implied covenant 
for the tenant's quiet enjoyment of his term. 

4. Early in June this year it became apparent that a building 
was about to be erected on the vacant lot. In addition to the Realty- 
Company and the ostensible contractor, Paul Gerli, and the Gersetta 
Corporation — the assets of which he is said to be the chief owner — 
were named as defendants upon information that Gerli was then nego- 
tiating for some interest in the property. The bill was filed June /5th 
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and on the same day service was had on all parties. On June 7th 
Gerli took title by deed from the Realty Company to all and singular 
the several parcels mentioned, together with formal assignment of its 
lease with plaintiff without recourse. 

5. At the date of bill filed the preparations on the ground Indicated 
an intention to put up a brick building by means of new walls front 
and rear and utilizing the southerly side of the mill for its northerly 
wall. Pending the sujt the front wall has been carried up to its 
appointed height and the floor joists have been put in place. Contact 
has thus been made with plaintiff's wall regardless of the overhang 
of the eaves, the obstruction of three doors, the presence of a porch roof 
over one extending upwards of three feet from the wall, and the pro- 
jection of two arms carrying the electric wires, serving the mill with 
power, which extend 64 inches. 

6. By their joint answer defendants avow their intention to build 
as so indicated and for that purpose to support the girders by breaking 
into plaintiff's wall. Air. Gerli, the present owner, asserts the right 
to do this without consulting the tenant.* Inter alia the result would 
be to deprive the mill of service by wagon, as one of the doors on that 
side is the only one answering that purpose. The only entrance in 
front is a small door opening into a narrow entry-way the construc- 
tion of which makes it impassable for machinery, supplies, etc., of any 
considerable size so that it can serve only as a personal exit. The side 
entrance is a four-foot door, and that it had some claims on the vacant 
lot is self-evident by reason of the fact that it opens outward and the 
swing is twenty-five inches beyond the wall. It is also to be noted 
that it is located midway on that side of the building, has a sill t^yenty- 
three inches deep faced with steel, and is elevated upwards of two feet 
above the ground — circumstances pointing to the conclusion that it was 
the place for loading and unloading to and from the wagon, and not 
for personal ingress and egress. 

7. It is also contended that quite as serious injury — because in- 
capable of satisfactory calculation — would result from the deprivation 
of light now supplied by fifteen large windows on that side together 
with the glass in these doors. No doubt abundance of light is essential 
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to the ribbon weaving industry owing to the minute size of the filaments 

handled by the operative, the accuracy of color perception required, 

and the necessity for prompt detection of a break in any one of the 

niunberl^ss threads which the weaver must keep in view where he is in 

charge of sixteen to fifty-two shuttles turning out that many ribbons 

parallel to each other, as appears to be the case here. It is also true 

that the advantages of this mill in respect to the light conditions had 

; something to do with its selection by the Ribbon Company. It was 

■; open and unobstructed to the southwesterly and thus the occasion for 

working by electric light, which is trying to the weaver's eyesight, has 

i been limited to the late afternoon of the short days. 

) 8. That the intended building would impair the light in the mill 

is not disputed. The parties diflFer only as to its extent. Defendants 

^ make a merit of the circumstance that their roof construction has been 

^ designed with a view to securing for the new building the maximum 

^ of light practicable, and that plaintiflF's mill would share in that benefit 

f so that as compared with present conditions the diminution would not j 

exceed fifteen per cent, of efiiciency. According to plaintiflf it would g 

amount to fifty per cent. It cannot be determined which of these 

opinions, if either, is correct. The probability is that the result would 

prove to be somewhere between the two; and the fact is accordingly 

so found. 

9. The form of roof intended is called a saw-tooth glass roof and 
is hereinafter described in plaintiflf's thirteenth request for finding 
of fact. 

It is believed the facts warrant the following 

CONCLUSIONS OF LAW. 

I. Paul Gerli must be regarded as the substantial defendant. He 
stands in the shoes of plaintiflF's lessor having taken title not only with 
notice of conditions on the ground which disclosed the nature and extent 
of plaintiflf's user and occupancy, but also with notice of all the rigths 
claimed by plaintiflf as he bought after process served on him in this 
i case. His technical relation with the Gersetta Corporation is a question 
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of no moment. Equity would not suffer him to confer upon another 
any immunity which he could not claim in person. 

2. Gerli took title subject to plaintiff's right of quiet enjoyment 
of the demised premises under the implied covenant in the contract 
of lease. 

3. Whether the deprivation of light to be anticipated would in 
itself constitute a breach, is not free from doubt and need not be 
decided. 

4. The threatened obstruction of the naain door on the southerly 
side would seriously impair the beneficial and convenient enjoyment 
of the premises as they were demised to plaintiff, and as such would 
be a breach of the lessor's covenant. The same would be true of any 
construction on the ground interfering with the means of access to 
that door by wagon. The threatened cutting of plaintiff's wall to let in 
the girders of defendant's building would be an act of trespass vi et 
armis. That would be equally true of the unauthorized destruction of 
the projecting arms and the porch roof. 

5. So far as defendant's operations have proceeded in violation 
of plaintiff's right of quiet enjoyment, the status quo ante should be 
restored by defendant. 

6. A decree should be made substantially as follows: (i) En- 
joining defendants and every of them by themselves and all other 
persons acting by or under their authority against making any use of 
plaintiff's wall in connection with the new building complained of, 
interfering with any of the parts projecting from that wall, or obstruct- 
ing either the doors therein or the access thereto by wagon; (2), re- 
quiring defendants to restore the status quo by removing such obstiuc- 
tion as may have already been occasioned by their building operations. 

7. The defendant, Paul Gerli, should pay the costs. 

The requests of the parties for specific findings and conclusions 
not substantially covered by the foregoing are disposed of as follows : 

plaintiff's requests for conclusions of fact. 

2. The demise was made for the express purpose that the premises 
were, to be used in manufacturing silk ribbons. 
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Answer. If intended to say it was so expressed in the lease, it is 
not so found. The plaintiff .was therein described as "The United 
Ribbon Comi^any," and the context shows a mutual understanding that 
tiie use in nnnd of parties was that of a factory of some kind requiting 
!i-otive povver. 

4. The manufacture of silk ribbons requires more light than the 
throwing or wcavir.g of silk, both of which require much light. * 

Answer. It is so found. 

8. The doors and windows opening on to the vacant space furnish 
ventilation to the bu.lding. and on hot days are left open for that 
purpose. 

Answer. It is ») found. 

II. After the conveyance and assignment to Paul Gerli, who is 
both president and treasurer of the Gersetta Corporation, that com- 
pany continued the building operations complained of in the bill. 

Answer. It is so found. 

13. A saw-tooth roof is like a series of lean-to sheds with win- 
dows in the vertical sides, and a transverse section follows the lines of 
an inverted law, the windows being on the cutting edge of the teeth. 

Answer. It is so found. 

14. The proposed roof will substitute for the present light opening 
or 7,250 square feet, afforded by the area of 50x145 feet of the opn 
space., (to ^-ay nothing of the ends of the space being cut iff by the 
end walls) a light opening that will not in any event exceed 2,706 square 
feet, the estimate of one of the defendant's witnesses being nine openings 
each 38x8 feet, and that of another being nine openings each 40x7 feet. 

Answer. It ir. so found. 

15. The nearest approximation to unobstructed daylight is a flat 
roof of glass, but that is impracticable because of breakage and the 
eft'ect of heating as in a green-house, in the space below, and because 
the light directly below it is too strong. So the saw-tooth roof is 
used to avoid excessive breakage and to prevent. over-heating and to 
cut off that part of the natural light which is excessive in the space 
below. 

Answer. It is so found. 
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16. The amount of glass to be used in the proposed construction 
has not yet been detemiined. 

Answer. It is so found. 

17. The proposed construction will cut off from the tenant's 
building all of the direct light that it now receives from the vacant 
space, and will leave only refracted or indirect light from that source. 

Answer. It is so found. 

20. The proposed construction would materially injure the plaintiff* 
in an amount not now determinable. 
Answer. It is so found. 

defendants' requests for fact. 

7. That on the northeasterly side of the demised building there 
are nine windows, similar to those on the southwesterly side thereof, 
and four spaces which were, at one time, used as windows (now 
bricked up) adjoining an old frame building, and one door, as well 
as a vacant piece of ground, which was also owned by the Central 
Realty Company when the said lease was executed. 

Answer. It is so found though its materiality is not apparent. 

9. That the said Paul Gerii, by his contractors, agents and servants, 
has commenced the erection of a building on the vacant ground between 
the demised building and the Maccar building, which is to be joined 
to both buildings. 

Answer. It is so found in the sense that the building plan called 
for utilizing the opposite walls of the existing buildings. 

11. That the interior of the proposed building will have a white 
finish, which will give more uniform light to the interior of said demised 
building, as well as to the adjoining buildings. 

Answer. This describes the kind of finish claimed to be intended. 
But that its effect would be to the advantage of the adjoining building 
cannot now be detemiined. Hence the fact is not found as requested. 
Whether so or not, its materiality is not apparent. 

12. That the weight of the said saw-tooth roof, on the souUi 
westerly side wall of the demised building, will not materially increase 
the burden thereof, nor will it involve a change in the construction of 
the roof of the demised building; nor will it add to the demised building 
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a burden of risk from fire, strain, shock, stonii, snow, water, or any 
other source or sources not now existent. 
Answer. It is not so found. 

13. That the defendant, Paul Gerli, is willing to remove the frame 
building and the bricks from the four spaces, on the northeasterly si ie 
of the demised building, and place window sashes and window lights in 
said spaces, similar to those of the other windows of said building 
and also to open the door on the said northeasterly side and place on 
said side as many additional doors as the plaintiff may desire, and 
i^rant to the said plaintiff free and uninterrupted access, ingress and 
egress to and from the demised building there through. 

Answer. It is so found only in the sense that Mr. Kyle, general 
manager of the Gersetta, testified to such willingness on part of Gerli ; 
but taking it for granted, its materiality does not appear. 

14. That the said defendant, Paul Gerli, is willing to remove 
from the said door space or spaces, steam pipes, radiators and other 
obstructions, and place them wherever the plaintiff may designate in 
the said building. 

Answer. The same answer applies to this request. 

15. That the construction and occupancy of the proposed building 
will not cut off necessary light and air from the demised building, nor 
will it increase the burden thereof. 

Answer. It is not so found. 

t6. That by placing additional windows and doors in the north- 
easterly side of the demised building, the light therein will be increased 
and ingress and egress may be had to and from the same as conveniently 
a.: on the southwesterly side thereof. 

Answer. It is not so found. 

defendants' conclusions of law. 

1. The construction and occupancy of the proposed building will 
not operate as an eviction of the plaintiff from the demised building. 

Answer. Refused. 

2. The plaintiff will not be irreparably injured by the construv^tion 
ciul occupancy of the proposed building. 

Answer. Refused. 
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3. The defendant, Paul Gerli, retains full dominion over his prop- 
erty, except so far as it is necessary to restrict that absolute dominion 
in order to secure the enjoyment of the building demised. 

Answer. As an abstract proposition this is affirmed. 

4. The said Paul Gerli may make any use of his property which 
does not interfere with the reasonable use of the demised building, and 
so long as that is not materially impaired, by him, he has the same 
rights therein as he has in his property not demised. 

Answer. Declined (1 ) as somewhat obscure in that it is not clear 
whether the right of user asserted refers to the demised premises or 
not; and (2) as an abstract proposition throwing no light on the specific 
question at issue. 

5. The said Paul Gerli has the right to build on his vacant ground, 
jif 'joining the demised building, provided the said building does not 
materially impair the use for which the same is demised. 

Answer. Affirmed as an abstract proposition. 

6. A covenant for quiet enjoyment, whether expressed or implied, 
only means that the tenant shall not be evicted or disturbed by good title 
in possession of the demised premises or some part thereof. 

Answer. Declined as wholly in the abstract. 

7. It does not extend to the wrongful act of a stranger or the 
lawful act of the landlord in making a different use of his property 
not demised. 

Answer. Declined for the same reason. 

8. Until actual eviction there is no breach of covenant for quiet 
enjoyment. 

Answer. Declined for the same reason. 

9. The use the defendant, Paul Gerli, proposes to make of his 
property is a lawful one. 

Answer. Refused. An act of trespass quare clausam is not lawful. 

10. The plaintiff, if injured by the construction and occupancy of 
the proposed building, has an adequate remedy at law. 

Answer. Refused. 

Let a decree nisi be entered in accordance with the sixth and seventh 
general conclusions of law. • Exceptions if any, sec, rcg. 
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Elk Hill Coal & Iron Co. v. Scott Valley Coal Co. 

Injunction — Trespa^ss — Mining and remoz^al of coal — Uncorroborated 
claim of parol license. 

A preliminary injunction to restrain a mining company from indiscrim- 
inately mining and removing coal from land of plaintiff, through which it 
had been given leave to drive a tramway, will be continued until further 
order where defendant's claim of parol license from plaintiff's managerr depends 
upon the testimony of a single witness which is distinctly contradicted on 
the other side. 

Motion to continue or dissolve preliminary injunction. In the 
Court of Common Pleas of Lackawanna County. No. 5, October 
Term, 1918. In Equity. 

/. R. Bin-r and D. J. Reedy, for Plaintiff. 
H. C. Reynolds, for Defendant. 

Newcomb, J., July 30, 1918. — The bill prays for injunction to re- 
strain defendants from mining and carrying away coal indiscriminately 
from a tract through which one of them had been given leave to drive a 
tramway; and the motion now is on a rule to show cause w^hy the 
preliminary writ should not be maintained. For present purposes it is 
believed to be enough to say that on the undisputed facts developed at 
the hearing the legal title to the coal is in plaintiff'; that the matter in 
controversy had its origin in a license granted to McDowell and 
Protheroe, co-partners trading as the Scott Valley Coal Company, who 
had an interest in an adjoining tract of coal; the terms of the license 
were in writing and defined the right as that of driving a tramway 
twenty feet wide a distance of six hundred feet in a given direction 
through plaintiff's coal to that of the licensee's for a specified consid- 
eration; eventually McDowell and Protheroe sold out to Kirby and 
Sons, who appear to be the substantial defendants here; in that con- 
nection Kirby had an interview with Mr. Allen, general manager of 
plaintiff* company, ostensibly to ascertain if there would be any objection 
on its part to the transfer; and there was none. 
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So far the parties agree. The defenilant asserts lliat the interview 
went farther and that in substance the scape of the hcense was then 
enlarged by Mr. Allen so that leave was given to take out any coal 
accessible along the route. This is emphatically denied by Mr. Allen. 

It is further undisputed that at the time the bill was filed and 
for some months prior thereto Kirby and Sons were actually mining 
out the coal without any apparent reference to the tramway ; but were 
driving chambers lateral to its prescribed course so that the coal was 
being mined some three hundred feet distant from it. 

It thus becomes self-evident that an issue on a mixed question 
of law and fact is in effect tendered by defendants, as to which they 
must take the affirmative in an atteni])! to divest plaintiff of its title 
to land. Accordingly they have submitted voluminous requests for 
specific conclusions which I decline to <lispnse of at this time. It is 
to be said, however, that the questions so presented arc by no means 
free from technical difficulty, involving as they do not merely the admin- 
istration of the statute of frauds, but that of the law of estoppel, 
the authority of an agent, either real or a[)parcnt, tn deal with the lands 
of his principal, ratification by the latter of the utiauthorized act of 
the agent, etc., etc., to say nothing of the disputed license in point of fact. 

It would be an exceptional case where such questions could be 
properly decided in advance of a formal issue ; and this it not such 
instance. On the present motion the facU which are believed to be con- 
trolling lie in small compass. Plaintift"s legal title stands unquestioned; 
defendant claims by mere parol license resting ui>on the unCDrroho rated 
testimony of ah adverse party, met by distinct denial on the other side; 
the subject matter is coal in place as to whkh restoration is impossible 
in case of removal. In such circumstances the defendants' hand should 
be stayed until its adverse claim of right can be properly established. 

The rule to continue is made absolute and the preliminary injitnction 
is maintained until further order. 
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Plum V. City of Scranton. 

Negligence — Unfinished public sewer — Unguarded trench — Injury to 
pedestrian — Responsibility — Sewer contract, interpretation. 

For personal injury to a pedestrian on a city street, at night, from falling* 
into an unguarded hole caused by subsidence of the trench filling on line of a 
public sewer in course of construction, responsibility, if any, is on the con- 
tractor, who had undertaken to provide all materials and labor required to 
furnish the complete improvements, together with all necessary watchmen, 
barricades and lights, and indemnify the city against damages occasioned by 
his failure to provide such safeguards. 

Reservation by the city of the right to reject materials or disapprove 
results of work, through an inspector of its selection to be paid by the con- 
tractor, is not the retention of control over such contractor's specific functions. 

Motions for new trial and for judgment non obstante veredicto. In 
the Court of Common Pleas of Lackawanna County. No. 1612, Octo- 
ber Term, 1915. 

R. J. Murray, J. M. Gunster and D. J. Reedy, for Plaintiff. 
H. M. Streeter and R. IV. Rymer, for Defendant. 

Newcomb, J., July 18, 19 1 8.;— Husband and wife sued for personal 
injuries sustained by the wife as the result of a fall at the intersection 
of Wyoming avenue and Linden street in this city. The husband after- 
wards died and the wife had been in the meantime substituted as his 
personal representative. Against defendant's request for binding in- 
structions the cause went to the jury and there was a verdict for 
plaintiffs subject to the general question of liability reserved; and that 
is the question now at issue, the motion for new trial having been 
abandoned at bar. 

Mrs. Plum had met with her accident in attempting to cross the 
line of a public sewer then in course of construction by the Freda- 
Carlucci Company, contractor. At the outset this company had been 
joined as co-defendant with the city, though eventually dropped by 
amendment. 
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The plaintiffs' case was earnestly contested for two reasons: 
(i), because the tort, if any, was claimed to be that of an independent 
contractor; and (2), for contributory negligence. 

As regards the latter, the evidence amply warranted an affirmative 
finding; but that it was the one unavoidable conclusion and as such for 
the court,, is not so clear. The doubt in such case is to be resolved in 
favor of submission to the jury, and we are not persuaded that in this 
instance the question was other than a disputable inference of fact. The 
only thing, therefore, to be considered is the city's claim of immunity 
by force and effect of the sewer contract, which is one of interpretation 
of a written instrument. In the analysis this reduces itself to the 
inquiry, who was in control of the place where the accident happened ? 

The avenue, extending north and south, is sixty feet wide between 
curbs. The street, forty feet between curbs, crosses at right angles. 
Each carries a single track street railway, laid midway between the 
curbs, which in like manner intersect at right angles. By her declar- 
ation plaintiff locates the point of the accident at the southeasterly 
angle of the railway intersection ; and that proves to be approximately 
correct. 

Starting at the Lackawanna river the sewer was being extended 
easterly along the southerly curb line of Linden. When the trench 
reached the avenue it necessarily had to be carried under the railway 
tracks by a tunnel. The date of the accident was May 22, 191 5. At 
that time the work had been so far completed that the westerly side of 
the avenue was intact and fully open to traffic of all kinds. The same 
was true of the northerly side of Linden. The work was in progress 
from the easterly side of the railway on the avenue, though the tunnel 
had been recently fdled and the filling carried to a point something like 
twenty inches farther, where it was blocked off from the open trench 
beyond by cribbing. Within that space of twenty inches the filling had 
subsided so as to leave a cavity pitching toward the track. The verdict 
must be taken to have established the fact that the depression formed 
on the day before the accident and had so remained for more than 
twenty-four hours when plaintiff sustained her fall as she unconsciously 
stepped into the cavity. The time was eight o'clock in the evening. 
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How she liappened to be traveling in that part of the cartway is 
not material to this motion. It may be noted, however, that she claimed 
the place was d^rk ; she had approached it walking southerly on the 
east side of the avenue; and at the street corner she indistinctly made 
out an obstruction which cut off the direct crossing of Linden. Instead 
of going to the other side of the avenue, which was in full view, she • 
veered somewhat diagonally toward the center of the intersection, 
skirted along the easterly rail ( f the track, and thus made her way to 
the place where she fell between the rail and the cribbing. 

In addition to the cribbing there was at that point a frame structure, 
called a tower, serving to carry the conveyor device strung above the 
trench line for transportation of the excavated earth. This was located 
just far enough to the easterly of the track to give the necessary clear- 
ance to the passing street cars. 

The case was left to the jury with instruction to the effect that' 
the city's liability, if any, must spring from its omission to provide 
a barrier at this, place in order to guard against the danger of such 
accident. Manifestly w^e had for the moment lost sight of the fact 
that the conditions did not admit of a physical barrier. None could 
have been effectively maintained without interfering with the move- 
ment of the street cars. The only thing practicable for the purpose 
in mind would have been either to keep a watchman on the ground or 
. to provide a suitable light. However, the instruction is not criticized 
for that oversight. On the assumption that the means specified were 
appropriate, counsel contend that the duty, if any, of providing either 
watchman or light devolved upon the contractor alone; and that is be- 
lieved to define the issue on this motion. 

The undertaking of the contractor was entire and comprehensive 
as to all and singular both the labor and material required to furnish 
the complete improvement, subject to the city's inspection and approval, 
including the right to exact the dismissal of incompetent or unfaithful 
servants employed on the work. As to the inspector to be designated 
by the city, it was provided that he should receive a specified per diem 
to be paid by the contractor, and that his duty should be "to see that 
all materials used and work performed shall be strictly in accordance 
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with the specifications, subject to such modifications as the Director may 
direct, and to report to said Director ahhough paid by fhe contractor." 
The further provisions believed to be pertinent are the following: 
"Materials Melivered on the street * * * must be neatly and 
compactly piled along the sides of the roadway to be improved, or 
upon the front of such other sidewalks adjacent thereto, as the Director 
may direct, in such manner as to cause the least inconvenience to 
property owners and the general public, and not to be within three 
feet of any fire hydrant; private drives aiid street crossings to be kept 
open and shade trees and other improvements to be protected from 
all damages by the piling up of such material." 

"All necessary day and night guardsmen, barricades or lights shall 
be employed and erected by the contractor, who hereby agrees to hold 
the city harmless from any and all claims for damages resulting from 
the obstruction of the street or streets, or from any neglect on the part 
of the contractor or his agents or employees, either in failing to keep 
guardsmen, barricades or lights or otherwise." 

"* * * on any portion of street or avenue occupied by street 
railway tracks only one-half of roadway may be blocked or obstructed 
at any one time." 

"The excavated material shall be handled in such manner as not 
to obstruct or render inaccessible any fire hydrant, roadway or sidewalk, 
and the contractor shall, at all times keep open and clear of encum- 
brances all sidewalks and at the entrance of all premises on line of 
work and shall always keep open and free from obstruction the en- 
trances to all fire engine houses, police patrol stations, livery stables 
and all avenues and courts crossing on the line of the work." 

These terms would appear to bring the case within the doctrine 
of Erie v. Caulkins, 85 Pa. 247, and kindred cases, which affirm the 
exclusive liability of the contractor in such circumstances. The burden 
of showing the contrary must be deemed to be upon the plaintiflf. This 
the learned counsel undertake to do upon the authority of the following : 
Johnson v. Phila., 236 Pa. 510; Gerber v. Same, 60 Pa. Sup. Ct. 119; and 
Norbeck v. Same, 224 Pa. 30. 

The first would have only a remote bearing on the matter no\y 
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in tli^pnte. if any. The question there was that of the city's liability 
fur the destruction of private property by a casual fire communicated 
from a pile of inflammable rubbish deposited by a contractor on a. 
]>nblic street in connection with the work of improvement. Judgment 
oil a verdict for plaintiff ^vas reversed with a venire to correct an erron- 
eous theory U])on which the cause had l>ecn tried. The only other 
|>oint decided was that the right to recover could only be made out by 
proof that the accnmulation of the rubbish was extraordinary and of 
such character thai Ihe city Miould have anticipated the danger of fire 
Xo whicli plaintifif*s property was claimed to have been exposed Ijy its 
presence. 

This is a very ^^larded statement, rather abstract in character and 
in my judgment withnnt special value in dealing w^ith the facts now 
in hand, 

Cjerber v. Phi la. was a case of a sewer trencli over which the 
city had undertaken to provide private crossings for temporary use 
of the abutting owners. Having so undertaken, it was held liable to 
one entitled to that use, for *want of proper maintenance of one of 
the crossings. That this is clearly distinguishable from the present 
case is self-evident. 

But it IS Norbeck y. City upon which reliance is chiefly had. Yet 
on examination it is to be found that the decision turned on the fad 
established by the verchct that deceased came to his fatal injur)^ by 
reason of a defect not in the part of the street then in course of im- 
]>rovenient, but, on a section theretofore completed and turned over by 
the contractor for the use of the public. The hole which caused the 
accident was neither an incident to the improvement then being made, 
nor had it been traced to defective construction by the contractor. It 
was the result of the use of that part of the roadway by the public. 
Hence, on its decisive facts the case bears no true analog)^ with that 
before us. 

By reason both of the inherent nature of the work and also of 
(he terms of the contract, the contractor here was nf necessity in tem- 
porary possession id tlic unfinished trench at the place in question; 
the defect was strictly inciflcntal to the course of constniction; tbe 
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duty, if any, was that of safeguarding the public by means either of a 
watchman or a light; and that in express terms had been cast upon 
the contractor with whose legitimate work the city had reserved no 
power to interfere. The right either to reject materials or to disapprove 
results is not the power of control over such contractor's specific func- 
tions. He stood boimd to indemnify the city against damage daims of 
• this character. That being his obHgation it was for him to select the 
watchman or such other means as the occasion required, if any, in 
relief of his liability as an indemnitor. He couldn't be compelled to 
accept such substitute as the city might have volunteered to make in 
that behalf without impairing the mutuality of the contract. Hence, 
he alone, if anyone, was responsible to this plaintiff. 

Defendant's motion for binding instruction was accordingly well 
founded. 

The rule for new trial is discharged, and the rule for judgment 
for defendant sec. leg. is made absolute. Exception noted for plaintiff. 



Buckland v. Jacobson. 

Building contract — Interpretation — Provision for releases to oivner for 
labor and materials. 

Wli^*e a provision in a building contract requiring the contractor to 
furnish to the owner, at the time of each payment, releases from the material 
men and sub-contractors, judgment for the want of a sufficient affidavit of 
defense will not be allowed, when the defendant alleges, in his affidavit, a 
failure on the part of the plaintiff to secure such releases. 

Scire facias sur mechanics' lien. Rule for judgment for want of 
a sufficient affidavit of defense. In the Court of Common Pleas of 
Lackawanna County. No. 418, January Term, 1918. 

A. A. Vosburg and /. B. Jenkins, for Plaintiff. 
Knapp, O'Malley, Hill & Harris, for Defendant. 
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Edwards, 1\ J,, July 22, 191 8. — The lien on which the scire facias 
in, this case is based involves the charges for work and material furnished 
by the plaintift' tu the defendant in the construction, alteration and 
repair of a certain building situate in the City of Carbondale. The 
affidavit of tiefense and the exhibits thereto attached, altogether con- 
sisting af nineteen typewritten pages, prevents a full and complete 
history of the transaction between the parties, including tlie original 
Contract and all subsequent modifications thereof. According to the 
contract the defendant was to pay for the work and materials the sum 
of $7 ,000 as follows: "First mortgage for $3,500 on Mill street 
property to be given contractor when $3,500 is 85% of the work done, 
$1,000 in cash and mortgage for balance of property repaired, to be 
]>aid and given when the work is fully completed." In Article IX of 
said contract is lo be found the following clause: "At the time of 
each payment the contractor will furnish releases to the owner, for the 
amount of payment, from the material men, and sub-contractors; and 
at the time of ilie final payment to furnish releases in full for all 
material and labor. * * * \\\ payments shall be made upon 
written certificates of the architects to the eflfect that such payments 
have become due." 

The afiidavit sets forth with great particularity the default on 
the part of the ]>laintiff in the construction of the building, the delays, 
the supplemental contracts made necessary because of the default, the 
I>cnaltres incurred, together with the amount of money the defendant 
had to j)ay in order to have the work completed. According to defend- 
ant's computation given in detail, it appears that the total credits de- 
manded by him amount to $5,472.95, leaving a balance of $1,635.30 due 
the plaintifi. to be paid to him by mortgage whenever he complies 
with certain cuiiditions specified in the contracts. The 13th paragraph 
of the affidavit of flefense states the conditions that must be performed 
before the plaintiff can demand the payment of the said balance. The 
[)aragraph reads thus : 

"The other acts to which I have referred above to be performed 
by the plaint itif before he is entitled to any payments whatsoever upon 
his said contract comprise the furnishing of releases from material men 
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and sub-contractors at the time final payment is demanded, and also 
the furnishing to me of written certificates of the architect to the 
effect that the said releases have been furnished, and that the further 
payments on said contract are due in accordance with the terms thereof, 
and I now aver that no releases from material men or sub-comractors 
have been furnished me nor to the architect, nor has any certificate 
whatever from the architect, H. C. Rutherford, under whose supervision 
this work was to be done, been furnished to me by the plaintiff, or by 
any one on his behalf, so that I am not indebted to the plaintiff in any 
sum whatever on account of said contract, and will not becotne so 
indebted until such releases and certificates have been furnished, and 
then, as I am informed and verily believe, will be liable only to the sum 
of sixteen hundred thirty-five dollars and thirty cents ($t, 635.30), to 
be paid by means of second mortgage in accordance with the terms of 
the contracts 'Exhibits A and D,' above referred to." 

There can be no dispute^ as to the law cited by the defendant. 
Whenever, in an affidavit of defense, a certain amount is admitted to 
be due to the plaintiff, the latter is entitled to judgment for that sum. 
with the right to proceed sec. leg. to recover the balance of his claim. 

In view of the facts above detailed, we are clearly of the opinion 
that the plaintiff under the pleadings is not entitled to judgment for 
any amount. 

Now, July 22j 1918, the rule for judgment is discharged. 
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Susskind & Co. v. Stein. 
Appeal — Laches — Alderman as agent, 

Wliere a defendant appeals from the judgment of am alderman and relies 
upon the alderman to forward the transcript to him, he makes the alderman 
his agent for that purpose and if the transcript is not filed within the legal 
period it will be stricken from the record. 

Rule to strike off appeal. In the Court of Common Pleas of 
Schuylkill county. No. 29, March Term, 1917. 

T. C. Condron, for Rule. 

Berger, J., Feb. 18, 1918. — This case comes before us on petition 
and answer. The petition sets forth that S. J. Susskind & Company 
obtained judgment on December 13, 191 6, in an action brought by the 
said firm against Louis Stein before H. B. McCool, an alderman of the 
city of Pottsville ; that the said Louis Stein made his affidavit of appeal 
on December 28, 1916; that the petitioner is informed and believes that 
the transcript of appeal was delivered to the defendant before January 
I, 1917, which was the first day of the terra next succeeding the day of 
taking the appeal, and that it was irregularly entered to the following, 
or the March, term of court. Whereupon a rule issued to show cause 
why the appeal should not be stricken from the record. 

The defendant in his answer admits that he appealed on December 
28, 1916, from the judgment entered against him, and avers that the 
transcript of appeal was not prepared for delivery to him at the time 
of taking the appeal, and that the alderman informed him that he would 
forward it to him, but that he did not receive the transcript until January 
3, 1917, whicji was too late to enter it to the January term of court. 
The defendant also avers in his answer that he has a true, legal, and 
just defense to the plaintiff's claim. 

The action before the alderman was upon a probated account. 
The defendant filed no affidavit of defense and did not appear at the 
heafing. The question before us is the same as if the defendant had 
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filed a petition for the allowance of an appeal nunc pro tunc. There is 
nothing before us to show that the defendant made any effort to have 
the transcript of appeal delivered to him. By relying upon the assurance 
of the alderman that he would forward it to him, he made the 
alderman his agent and is responsible for his neglect. It is not 
clear, however, that the alderman failed in his promise to forward the 
transcript of appeal. The entry of the appeal was too late and cannot be 
permitted to stand. Matta v. Sacchetti, 17 D. R. 797; DePhillipi v. 
Stella, 20 D. R. 991; Law v. Groves, Appellant, 47 Pa. Sup. Ct. 411; 
Kennemuth v. Lewis, Appellant, 61 Pa. Sup. Ct. 251 ; Ward, Appellant, 
v. Letzkus, 152 Pa. 318. 

And now, February 18, 191 8, rule absolute. Let the appeal be 
stricken from the record. 



Commonwealth v. Samuel Gamer 

Murder — Evidence — Record of former conviction for rape — Cred- 
ibility — Identity of defendants — Act of March 15, 191 1. 

Where a defendant on trial for murder has testified in his own behalf, 
it is proper to admit the record of his former conviction for rape solely for 
the purpose of impeaching his credibility. The Act of March 15. 1911. P. L. 
20, has not changed the law so as to prevent the admission of such record. 

The identity of the defendant named in such record and the defendant 
on trial is sufficiently established where the names are identical, and the 
defendant on trial admitted that he had escaped from jail and the record 
showed that at the time of his escape he was serving his sentence under 
prior conviction for rape, and no offer was made to prove that any other 
party of the same name had been tried and convicted and was serving a 
sentence at the time. 

Indictment for murder. Rule for a new trial. In the Court of 
Oyer and Terminer of Lancaster County. No. 28, September Ses- 
sions, 1 91 8. 

H. Frank Eshleman and /. W, Brown, for rule. 
5. V. Hosterman, District Attorney, contra. 

Landis, p. J., October 7, 1918. — The indictment in this case charges 
that the defendant, on May 24, 1918, committed an assault upon a 
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young girl by the name of Elizabeth Lausch, and her, the said Elizabeth 
Lausch, did feloniously, wilfully and maliciously kill and murder. He 
was tried for this crime and was convicted by a jury of murder of 
the first degreee. 

The facts brought out upon the trial were briefly these: The de- 
fendant was serving a sentence for rape in the Lancaster County prison. 
On the night of May 21, 1918, in company with two other prisoners, 
Langer and Hurst by name, he broke jail and escaped. On the afternoon 
of May 24, Elizabeth Lausch came by trolley from her work in a knitting 
mill in Adamstown, and, alighting near the village of Swartzville, she 
was seen going towards her own home, which was located about a mile 
and a half to the north of the village. The next evening her body 
was found in the woods, a short distance off from the road, and an ex- 
amination showed that she was dead. Her throat was cut from ear to 
ear, and her clothes were in a condition that indicated she had been 
ravished. The defendant was proven to have been in that part of the 
county, and not far from the scene of the crime, and a coat, which was 
shown to have been in his possession after his escape, partially covered 
her dead body. In addition to this and other confirmatory proof, it 
appeared that, shortly after his arrest, he sent for the district attorney, 
and confessed that he was a participant in this murder. He, however, 
contended that Langer had actually cut the girl's throat. 

Upon the trial, he offered himself as a witness in his own behalf, 
and reiterated the story which he had given to the district attorney. He 
also there testified that the underclothes of the g'irl had been taken off, 
and that then both he and Langer had been upon her. He denied that 
he had penetrated her. When the defendant had rested his case, the 
commonwealth offered in evidence the record of his former conviction 
for rape, solely for the purpose of impeaching his credibility. The 
court admitted it for that purpose only, and carefully explained to the 
jury in the general charge the effect that should be given to it. No 
reasons for a new trial are assigned to the exclusion of evidence or to 
the sufficiency of the charge of the court ; but it is now alleged that a 
new trial should be awarded, first, because this record was inadmissible 
for any purpose, and, second, because the commonwealth did not prove 
that the Samuel Garner named therein was the same Samuel Gamer 
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who was upon trial for this murder. In view of the consequences to 
the defendant, we have considered it proper to inquire, at some length, 
whether or not either of these propositions can be sustained. 

Under the common law, infamous persons were excluded as wit- 
nesses. Embraced within this class were such persons as were guilty 
of such heinous crimes as men generally are not found to commit 
unless so depraved as to be unworthy of credit for truth. The basis 
of the rule was, that such a person is morally too corrupt to be trusted 
to testify; so reckleiss of the distinction between truth and falsehood, 
and insensible to the restraining force of an oath, as to render it ex- 
tremely improbable that he will speak the truth, at all. Of such a person. 
Chief Baron Gilbert remarked that the credit of his oath is overbalanced 
by the extent of his iniquity. See Greenleaf on Evidence, Vol. i, sec. 
T^j'Z. ■ This exclusion has, however, largely been done away with by 
statute. 

In 30th Amer. & Eng. Encycl. of Law, Second Edition, p. 1085, 
it is said : "Although, in many jurisdictions, the common law disability 
of a person to testify as a witness resulting from his conviction of an 
infamous crime has been removed by statute, such conviction may still 
be proved for the purpose of impeaching the witness, though an appeal 
is pending, or the witness has been pardoned. The authorities are not 
in accord as to what convictions may be admitted in evidence to im- 
peach a witness. In some jurisdictions, only convictions of felonies or 
other crimes which would have rendered the witness infamous at com- 
mon law are admissible, while in others, the language of the statute is 
broad enough to let, in the record of conviction of any crime, whether 
a felony or a misdemeanor. An intermediate rule is, that the crime 
must be of such a. nature as to imply moral turpitude in the person 
committing it." 

In some states, the credibility of a witness may be impeached 
either by the witness himself or by the oral testimony of others ; and 
in other states, the record of the conviction is the only evidence that is 
admitted. In Commonwealth v. Ford, 146 Mass., 131, it is said: "If 
a defendant in a criminal case goes on the stand as a witness, his cred- 
ibility may be impeached by evidence of a conviction of crime.** And 
in State v. R. I., First Eastern Rep., 451, it was held that a defendant 
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who has testified in his own behalf may be impeached like any other 
witness by showing his previous conviction of a felony. 

This, then, being the tenor of the common law, let us now see 
whether any changes have been effected therein by the statute law of 
this state. By the Act of May 23, 1887, P. L. 158, it is declared that, 
"except * * * as provided in section 2 of this Act, all persons 
shall be fully competent witnesses in any criminal proceedings before 
any tribunal." The exception referred to relates to where a person has 
been convicted of perjury. Defendants, it will be seen, are embraced 
under this general class, and no limitation is made whereby one who 
offers himself as a witness is entitled to immunity from attack. In 
Commonwealth v. Clemmer, 190 Pa., 202, it was held that, on the trial 
of an indictment for murder, a person who has been convicted of murder 
and is under sentence of death at the time of the trial was a competent 
witness on behalf of the commonwealth. In Commonwealth v. Barry, 
8 C. C. R., 216, Judge Arnold said: "Under the old law, the prisoner 
would not have been compelled to testify in any case. His conviction 
and sentence for a felony would have excluded him as an infamous 
person. ^ ^ * The objection to .competency having been removed 
by the development of the common law as well as by statute, the previous 
conviction and sentence of a witness may now be shown to affect his 
credibility." 

By the Act of May 21, 1885, P. L. 23, it was declared that, "in the 
trial of all indictments, complaints and other proceedings triable in any 
court of criminal jurisdiction within this commonwealth, against persons 
charged with the commission of misdemeanors or felonies of whatever 
grade, the person so charged shall, at his own request, but not otherwise, 
be deemed a competent witness, but his or her neglect, omission or re- 
fusal to testify shall not create any presumption against him or her, nor 
shall any reference be made to, nor shall any comment be made upon, 
such neglect, omission or refusal by counsel in the case during the 
trial of the cause." Therefore, in Commonwealth v. Duckworth, 2 C. C. 
R., 443, Judge Yerkes, in commenting upon this statute, said: "Thus, 
the law gives him every protection, so long as he remains in the attitude 
of resting upon his constitutional rights and of challenging the com* 
monwealth to prove him guilty beyond a reasonable doubt. But it is 
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noticeable that the Act only protects him so long as he neglects or omits 
to become a witness. If he incurs any peril, he, not the law, is answer- 
able; only by his voluntary act can it arise." These provisions cover 
the statutory enactments having general and incidental reference to 
this subject. 

In Buck V. Commonwealth, 107 Pa., 486, it was held that 'it is not 
proper practice to ask a witness upon cross-examination whether he has 
been indicted and convicted of an offense, even for the purv>osc of 
affecting his credibility," and that "the record is the only proper evi- 
dence." In 30th Amer. & Engl. Encycl. of Law, p. 1086, it was also 
stated by the text-writer that "the record is the best evidence, and hi 
many cases is held to be the only admissible evidence of conviction/' 
Following this authority, this court, on Commonwealth v. Pioso, 19 Lan- 
caster Law Review, 145, granted a new trial because the defendant w-as 
asked concerning a previous conviction and was thereby obliged to refuse 
to answer on the ground that he would incriminate himself. This appeared 
to us to be the law up to that point. However, in Commonwealth v. 
Racco, 225 Pa., 113, the supreme court reversed Buck v. Common- 
wealth, supra, and, going beyond our decision, held that, "where 11 
prisoner indicted for murder takes the stand on his own behalf, he may 
be asked, on cross-examination, in order to test his credibility, whether 
he had not been convicted and sentenced to prison for larceny, assault 
and battery and wounding, and for obtaining money under false pre- 
tenses ; and if he answers no, it may be shown by other witnesses, for 
the purpose of contradicting him and impeaching his credibility, that 
he had made declarations to the effect that he had been convicted and 
sentenced for such crimes." See, also, Commonwealth v. Williams. 41 
Sup., 326. But shortly thereafter, the Legislature {Interposed and 
seemingly changed the law as thus laid down in the Racco case. The 
Act of March 15, 191 1, P. L. 20, provides "that hereafter any person 
charged with any crime and called as a witness in his own behalf shall 
not be asked, and if asked shall not be required to answer, any ques- 
tion tending to show that he has committed, or been charged with, or 
been convicted of any offense other than the one wherewith he shall 
then be charged, or tending to show that he has been of bad character 
or reputation, unless: One, he shall have at such trial, personally or 
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' by his advocate, asked questions of the witness for the prosecution with 
a view to establish his own good reputation or character, or has given 
evidence tending to prove his own good character or reputation ; or, 
two, he shall have testified at such trial against a co-defendant, charged 
with the same offense." Now, it is contended that the spirit of this Act 
is, /that even the record should be excluded, except where the defendant 
falls within the exceptions above quoted, and that the court should so 
construe the Act. We do not think that this construction is justifiable. 
It is conceded that there is nothing in the Act itself which makes 
reference in any way to the admission of the record. Where the de- 
fendant offers himself as a witness, does he not, by so doing, put his 
character at issue? Generally speaking, the law assumes, in the first 
instance, that the character of every one is of ordinary fairness. In 
criminal cases, a defendant is entitled to introduce evidence to show 
his prior good character; but he need not do so, and no presumption 
adverse to him arises from a failure to produce such proof. The jury, 
without evidence, is not at liberty to conjecture that his character is bad. 
Therefore, when he presents himself as a witness, does it not seem 
necessary to the proper administration of justice that the jury should be 
informed in what degree his name is tarnished? From this and all 
the other evidence in the case, it is for them to determine how far his 
word is worthy of credit. As was said in Commonwealth v. Snyder, 22 
Dist. Rep., 74, by Stewart, J. : "It would be a strange doctrine that 
the Act of 191 1 prevented the introduction of a record by the com- 
monwealth that he (the defendant) had been previously convicted of 
an infamous crime to affect his credibility." His prior conviction would 
be an important element to be considered by the jury in ascertaining 
the truth of his story. We agree that, if the Legislature had intended 
to change and repeal a well understood consequence of prior conviction, 
the framers would have drawn the Act so as to accomplish that object. 
While the admissibility of such a record under such a situation has not 
been raised, so far as we know of, in the appellate courts, since the 
passage of the Act of 191 1, there is certainly nothing contained in that 
Act abrogating the law upon this subject as heretofore determined. We 
are, therefore, constrained to hold that the Act has not changed the 
law in this respect. Its provisions should not, in our judgment, be 
enlarged by a construction not warranted by its plain words. 
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The second question raised is, Was ihc identity of the defendant 
established as the same person as tlie one against whom the record was 
made up? The name of the defendant was identical with that of the 
defendant contained in the record. The record showed that, at tlie 
time of the escape, the defendant was serving his sentence under tlie 
prior conviction for rape. The defendant admitted that he had hecn 
in the jail of Lancaster Comity and had escaped therefrom on AFay jj. 
No offer was made to prove that any other Samuel Garner had been 
either tried, or convicted, or was under the sentence of this court, nor 
was it claimed that arty other Samuel Garner was servhig a sentence 
in that institution at the time of the escape. It seems to me that it 
would be trifling with justice to sustain such a contention. The defend- 
ant was admittedly the man who escaped, and if he was not the man 
against whom this record stood, he could have easily shown the mistake. 

Therefore, imder all the circumstances, we think that neither point ^ 

contains any substance. The case was fairly tried, and the defendant i 

practically admitted his guilt. No jury, in our judgiuent, could ha\e 1 

arrived at any other conclusion than that contained in the verdict which i 

was rendered. 

We are of the opinion that there is no merit in any of the reasons 
filed, and they are for this reason overruled, and the rule for a nAv 
trial is discharged. 

Rule discharged. 
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Commonwealth v, Demchak 

Husband and zvife — Vacation of order for support — Waiver of right 
to support. 

At the suit of a wife the husband was ordered to pay her $18 a mouth 
for her support, and after paying a few months he ceased paying, and a 
capias issued. Upon hearing of the case it appeared that several months 
alter he ceased paying, he and she met for the purpose of selling a property, 
to which they held title jointly, and sold it for $1,800, and she received 
from the proceeds $650 in excess of what she would be entitled to on an 
e'iual division of the purchase money on the theory that she waived further 
support. In such a case, the defendant is fairly entitled to his share and 
will not be considered in default until the excess amount received by her is 
exhausted by lapse of time. 

Sur motion to vacate order of support. In the Court of Quarter 
Sessions of Lackawanna County. No. 344, January Sessions, 191 7. 

R. E. Scragg, for' Commonwealth. 
P. Dzzvonchyk, for Defendant. 

^ Newcomb, J., October 24, 1918. — February 17, 1917, at suit of 
his wife, defendant w^as ordered to pay to her the sum of $18.00 per 
month beginning March ist then next following. It now appears that 
he made the payments for a time but ceased to pay in midsummer of 
that year. The parties had separated, the wife living with their several 
children in Binghamton, while defendant lives in Mayfield, this county. 
No steps were taken to enforce the order until last month, when, at 
the wife's instance, a capias was issued for defendant's arrest. That 
brought on this motion and the writ was stayed pending a rule to show 
cause founded on his petition. 

His allegation was that payments had been discontinued last year 
because the wife had then released her claim in consideration of a lump 
sum of several hundred dollars which he had then paid. 

The fact proves to be that on or about August i, 19 17, the parties 
met here to consummate the sale of a house and lot in Mayfield to 
which they held title jointly. This had been paid for with funds of the 



Digitized by VjOOQ IC 



LACKAWANNA JURIST 267 

husband to which she claims to have contributed only by keeping boarders 
while they were living together. The price realized was $1,800, out 
of which about $300 was required to satisfy a lien against the premises. 
The money had been paid into the hands of defendant, but at the wife's 
solicitation he turned over to her $1,400. But before doing that there was 
a discussion about this order. Defendant had asked for a release from its 
obligation and an instrument in writing was prepared by their attorney. 
This she declined to execute, though putting her declination in terms 
well calculated, as between such parties, to convey the impressiaii that 
if she received the money no further demand would be made on the 
husband; and in the end it was paid. 

• Hence, it cannot be said that the specific allegation of release has 
been made out. But the wife could not in justice lay claim to more 
than one-half the proceeds of that sale, and for the excess the husband 
is believed to be entitled to credit on the account now in question. In 
round figures the sale netted $1,500, of which the wife may be said to 
have been entitled to $750. She received $650 in excess of that- 
Including the current month of October, the order has now been 
effective for the period of twenty months, so that the payments called 
for would aggregate $360. Of this amount $96 had been paid before 
the sale. It follows that on the face of the order defendant would be 
in arrear to the amount of $264. As against that he is fairly entitled 
to credit for the $650, and it follows that he will not be in default until 
that shall have become exhausted, so to speak, by lapse of time. 

The rule to vacate the order is discharged, and the capias is stayed 
absolutely at the cost of the county. 
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Cox V. Franklin Coal Co. 

Injunction — Mines and mining — Coal lease — Forfeiture of coal lease — 
Violation of terms — Burden of proof — Alienation. 

In an action for forfeiture of a coal lease, the lessor has the burden of 
proving a substantial breach of one or more of the covenants contained in it. 

A covenant in a lease against alienation or transfer by the lessees, 
without the consent of the lessor in writing, is subject to the rule of strict 
construction, and where a lease is- made to two partners the clause has ref- 
erence only to a transfer by the firm to a stranger and not to a transfer by 
one of the partners of his interest to the other, and therefore cannot be con- 
strued to be a breach of the covenant. 

In order to warrant the conclusion of a breach by lessee of a covenant 
for workmanlike manner, the condition and character of the property, the 
nature and terms of the contract, and the limitations under which any pro- 
ductive operation could be expected to be carried on by lessees, must be 
considered. 

Decree nisi. Bill and answer; et issue. In the Court or Common 
Pleas of Lackawanna County. No. 2, June Term, 191 8. In Equity. 

F. E. Donnelly, for Plaintiff. 

/. E. Brennan and D. J. Reedy, for Defendant. 

Newcomb, J., July 12, 191 8. — The relief prayed for is injunction 
to restrain an impending forfeiture of a mining lease. 

Upon the bill being filed a rule was granted to show cause why 
a preliminary writ should not be awarded. Upon the incoming of the 
rule, by agreement of parties, the cause was put at issue on the merits 
and the hearing made final. 

From the pleadings, evidence and arguments of counsel, I find 
the following 

CONCLUSIONS OF FACT. 

I. The lease in question is an indenture in writing, dated Feb- 
ruary i6th, 191 7, between the Franklin Coal Company, a corporation 
of this state, lessor, and William Cox and James Priestly, "partners, 
of Carbondale, Pennsylvania * * * lessees." The subject matter 
of the grant was "the right and privilege of digging, mining and carrying 
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away anthracite coal contained in, under and upon that certain piece, 
parcel ut tract of land,'* etc., comprising forty acres in FM Township, 
this county, locally known as the Wilson fami, and more particularly 
described in the lease, of which a copy is set forth in the bilU 

2. The tenn of the demise was a period of nearly five years, 
viz ; from its date until Januar>^ 31, 1922, The lessees went into posses- 
sion and that possession has been continued ever since> 

3, So far as seems to be material to the controversy, the cove- 
nants on part of lessees were as follows: 

( I ) The consideration was a tonnag^e royalty of 40c ]jer gross 
ton on all sizes of coal marketed, payable on the 5th of each monthj 
the niinimum being lOO tons a month; 

(2) The coal delivered by wagon to be weighed "on the scales 
near the coUicry" by a weigh-master satisfactory to lessor; 

• (3) The mining to be prosecuted industriously and in a workman- 
like manner ; 

(4) The rights of lessees not to be transferred or assigned with- 
out lessor's consent in writing; 

(5) Their estate ti3 be subject to forfeiture for breach of any of 
the covenants upon sixty days notice, unless the default should be cor- 
rected in the meantime ; 

(6) The forfeiture to be enforced an{l lessees summarily dis- 
possessed by process of execution on judgment authorized to be forth- 
with entered in ejectment at lessor's instance. 

4, At the date of bill bled it was the avowed intention of the 
lessor to resort to that summary pro4-eedings for cause of forfeiture 
as alleged in two notices of February 14th and 23rd, this year, each 
addressed to plaintiff as **snr\uving partner of firm or partnership 
formed by William Cox and James [Viestly." 

The breaches assigned in the hrst were the failure ( 1 ) to fully 
account; (2) to prosecute the mining industriously and in a workman- 
hke manner; and (3) to provide v%-eigb-scales. 

The second specified only a breach of the covenant against aliena- 
tion because Cox had succeeded to his partner*s interest by purchase. 

5, At bar the complaints on the subject of accounting and the 
weigh- scales were virtually abandoned, thus narrowing the issue to 
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the effect of the transfer of Priestly's interest to his co-partner, and 
the question of the due prosecution of the undertaking in a workmanhke 
manner. 

6. As to the transfer, the fact is that Priestly died about two 
months after the lease was made and defendant learned of his death 
within two or three weeks thereafter. But in the meantime he had 
become dissatisfied with the venture and on March 28th, 191 7, had sold 
out to Cox by formal article in writing. Thus, lessor at all times 
material to the issue had known that the partnership had been dissolved 
at an early day, and that Cox had succeeded to its assets, so that the 
complaint in that behalf rests upon the mere circumstance that the 
transfer had already taken place a few days before Priestly's death, and 
without lessor's knowledge. 

7. For rather obvious reasons, therefore, it is believed the real 
question is whether the liability to forfeiture has been incurred for 
failure to fairly conform to the standards of diligence and skill pre- 
scribed t>y terms of the contract. ' 

8. Mining began on this tract many years ago, and had been in 
nnore or less continuous progress until 1910, when it was considered to 
have been exhausted for all practical purposes. The breaker then 
])urned — a fate to which such structures seem to be doomed at that 
stage of the o])eration. In years gone by the property had changed 
hands repeatedly; first and second mining and pillar robbing had been 
done throughout the two veins considered minable. In 19 10, nothing 
remained except some remnants of pillar coal, unless possibly there 
may be some thin veins, of which both the existence and character are 
uncertain for want of either development or definite e.^:ploration. No 
shaft had ever been sunk, and the openings had been by drift only. 
After the destruction of the breaker the work of dismantling was com- 
pleted by the removal of such other equipment as remained, including 
the railroad switch, the mine tracks, etc., etc., so that as a coUiery it 
survived only as a reminiscence until recent events brought on a con- 
dition of fuel shortage wholly unanticipated in 19T0. 

9. Even so, there was nothing there in 19 17 to attract the real 
operator or anyone else having the means to resuscitate an abandoned 
mine. Priestly had at one time been a miner; Cox was an ordinary 
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drayman; neither one had any capital. As was to be lakeii for granted, 
the old gangways and working places had become closed with debris 
which had fallen with the disintegration that follows such abandonment. 
The only prospect for these lessees, the duration of whose rights was 
limited to five years, was such meagre salvage as might be won by dint 
of hard labor alone on a smalt scale, after clearing out the falls. There 
"was nothing to warrant the erection of a breaker, the introduction of 
machinery, the installation of a switch or the expectation that these men 
could raise the operation to the dignity of a colliery, even if the oM 
openings had been clear and the workings had been up and in good shape, 
10. Plaintiff's operations have been such as would be practicable 
under the foregoing conditions. The number of men employed has 
never exceeded six. For that reason the mining has not been subject 
to the regulations imposed by statute. While the minimum royalty has 
been regularly paid, the tonnage has varied from month to month, 
in some instances falling below the minimum. The most likely section 
of the tract is that along an old road, spoken of as the plane, wdiich had 
traversed the property. The most advisable method of winning any 
coal that might be remaining there, is by going to the end of the plane 
at or near the property line and then retreating so as to take out the 
coal on the way back to the mouth of the drift. But to get to the boundary 
one must clear the plane of the fallen debris ; and that is what plaintiff 
has been doing, though the operation takes out some coal as it proceeds. 
He is now approaching the boimdary and expects to be at some advan- 
tage as soon as he can start retreating. 

11. The coal so recovered has been broken by hand for delivery 
by the wagon load to plaintiff's customers in Carbondale. The fact is 
noted in this connection that the contract makes no provision for ascer- 
taining the weights except for that to he so delivered. Plaintiflf lias 
fully accounted for and paid the royalties accrtiing on all tlie deliveries. 
The facts warrant the following 

CONCLUSIONS tJF LAW. 

T. Defendant has the burden of proving affirmatively substantial 
breach by plaintiff of one or more of his covenants as alleged in the 
notices above recited. 
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2. With respect to the accounting, the proof fails, and the attempt 
to support the allegation was abandoned at the trial. 

3. That virtually disposes of the allegation of breach of the cove- 
nant for diligence, as the stipulation for minimum must be regarded as 
the standard of performance agreed upon in that particular. 

4. The covenant against alienation is subject to the rule of strict 
construction. Defendant contracted with the lessees as "partners," and 
by its subsequent communications discloses an understanding that they 
were technically co-partners. The covenant in question was that of 
the firm, and had reference only to a transfer by the firm to a stranger, 
and not to a sale by one of the members of his interest to the other. 
Hence the claim of breach in this particular is not made out. 

5. Considering the condition and character of the property, 
the nature and terms of the contract, and the limitations under which 
any productive operation could be expected to be carried on there by 
these lessees, the evidence is insufficient to warrant the conclusion of 
a breach by plaintifif of the covenant for workmanlike performance. 

6. Hence, the right to forfeit is not made out, and plaintiflF is 
entitled to the relief prayed for. 

7. A decree should therefore be made enjoining defendant by 
its officers, agents and all other persons acting by or under its direction 
and authority, against declaring or in any manner attempting to enforce 
a forfeiture of plaintiff's leasehold rights for either of the causes as- 
signed in the notices of February 14th and 23rd, i9i(S. 

(S. Defendant should pay the costs. 

So far as not substantially covered by the foregoing, defendant's 
requests are disposed of as follows : First — Conclusions of fact. 

3. That plaintiff. Cox, was notified by letter from the lessor, 
dated May 5, 191 7, that no scale for weighing coal was installed as re- 
quired by the lease, and that this must be done at once or the lease 
would be forfeited. Another similar notice was given to Cox by the 
lessor, on or about February 14, 1918. Nevertheless, no scale was in- 
stalled until March, 1918, and the coal taken from the premises prior 
to March, 1918, was not weighed but only estimated by the lessees. 

Answer. This is technically true and is so found with qualification 
as follows: The parties differed in their understanding of the lease 
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in that particular, which may be accounted for by' reference to what 
it says. It nowhere says that plaintiff was to install a scale, W hat it 
does say implies the existence of a scale on the ground "near the said 
colliery." There was none. So by defendant's direction plaintiff made 
report to one Wagner each day when deliveries were made. The quan- 
tity was estimated, it is true, by the capacity of plaintiff's wagon wiiich 
Avould seem to have been as well known to Wagner as to the plaintiff. 
Wagner was defendant's agent. He made up the accounts each month 
and the parties settled accordingly. While eventually at the expense of 
$300, plaintiff installed a scale, it was done under protest ; and k is 
by no means certain that his protest was not well founderL But 
whether so or not, this request seems wholly pointless in view of defend* 
ant's admission at bar that there was no good reason to question the 
integrity of the account. 

5. That ih the fifteen months ending in April, 1918, the lessees 
mined and removed 1439 ^^"s of coal, and during ten of tfiese months 
the minimum of 100 tons a month was not mined. During this time 
the lessees employed an average of between two and four men a day 
to work the mine. 

Answer. Assuming this to mean "ending April i, 1918," it is 
so found. It will be noted that the period covered would be 14 months 
and a fraction, so that the production w^ould be just about equal to the 
minimum wdiich was paid. 

6. The only improvements upon the premises made In tlie lessees 
consist of a weighing scale installed in IVIarch, 1918, and a frame work 
for a chute to handle the coal on the surface. 

Answer. It is so found. 

7.' The plaintiff, Cox, has offered no reason or explanation for 
the failure to employ more men and to get out a larger tonnage, except 
that it would require more capital to do this. 

Answer. It is so found, though its materiality is not apparent. 

8. Cox has confined his operation to about 2 J/2 acres of one of 
five veins of coal on the property, but for a short time allowed a miner 
named Gibson to employ six men in another vein. Three veins are 
accessible for pillar coal, through drift openings. 

Answer. It is not so found. 
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9. Cox started to mine coal near the opening to the second vein, 
and according to his own testimony has mined a distance of not more 
than 400 feet further along the main road during a period of fifteen 
months. 

Answer. Declined as immaterial. 

10. Cox has not gone to the rear or farther end of the property 
to start removing the pillars, but has done his mining near to the 
opening, and has already had one cave of roof at this point. 

Answer. It is not so found. That is to say, on its face the fact 
as requested would be misleading. He has been clearing the road in 
the etTort to get to the boundary. 

11. On or alxnit March, 1917, Priestly assigned all of his interest 
m said lease to Cox, and the assignment was accepted by Cox, all 
without the consent or knowledge of the lessor. The lessor's first 
knowledge of the assignment was a few weeks before the bringing of 
this bill in equity. 

Answer. It is so found ; but for reasons above stated the fact is 
immaterial, and the attempt to make capital out of it lays the defend- 
ant's case oi>en to the suspicion of seeking for some pretext to oust 
the plaintiff, 

T2. Priestly has died since the assignment as above, without any 
s|>ecial articks of partnership having been entered into between Cox 
and Priestly. 

Answer. It is so found, hut one is at loss to see how the fact is 
of auy moment in this law suit. 

13. That the lessors have not worked the demised premises in an 
industrious or workmanlike manner nor with due energy and diligence, 
neither before nor since the written notice or breach in these respects 
were served upon Cox. 

Answer. It is not so found. 

14. The lessees have not worked the demised premises in a work- 
manlike manner. 

Answer. This, though a duplication so far as it goes, is not so 
found. 

15. That neither before nor after the service of notice of breach 
between February 13 and February 23, 1918, have the lessees, or either 
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of them, remedied the following breaches complained of in said notices : 

(a) The failure to work the premises in an industrious manner 
and with due diligence and energ}-, • 

(b) The failure to work the said premises in a workmanlike 
manner. 

(c) The violation of the terms of the lease in the making of an 
assignment by Priestly to Cox. 

Ans%ver. This assumes the fact of a breach in certain specified 
particulars which has already been negatived. The request is not so 
found. 

16. The plain titt has failed to remedy the breach caused by his 
failure to install scales to properly M^eigh the coal for wagon delivery 
between May 5, 191/1 and the month of March, igiS. 

Answer. This is subject to the same criticism, and is not so found. 

REQUESTS FOR CONCLUSIONS OF LAW. 

J . That the lessees have not worked the demised premises indus- 
triously nor with due energ\^ and diligence. 
Answer. Refused. 

2. That the lessees have not worked the demised premises in a 
workmanlike manner. 

^'V n s w e r . R e f us ed . 

3. The plaintiff is not entitled to relief because he has broken 
the lease with the defendant prior to the service upon him of written 
notices of breach in the month of February, 1918, and for sixty days 
thereafter failed to remedy said breaches. 

Answer. Refused, 

4. The plaintiff is not entitled to the relief prayed for, because 
he violated the terms of the lease by accepting the assignment of the 
interest by Priestly in and to the said lease* 

Answ^cr. Refused. 

5. The plaintiff' is not entitled to the relief prayed for, because 
he has no legal right to continue the operation of mining as a sur%aving 
partner. 

Answer. Refused. 

6. The plaintiff is not entitled to the relief prayed for, because 
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he has failed to establish his case by the fair weight of the preponderance 
of the testimony and evidence. 

Answer. • Refused, 

No formal requests have been submitted on part of plaintiff. 

Let a decree nisi be entered in accordance with the 7th and 8th 
general conclusions of law; exceptions, if any, to be filed sec. reg. 



Von Storch v. Clark 

Set-off — Contribution — Cestui que trust. 

Suit b^d been pending some years when the issue on a plea of set-off 
went to trial. It was an action to enforce plaintiff's right of contribution 
ariiing from his payment of a note on which the parties had been jointly 
liable. The claim of set-off was founded on a demand for defendant's share 
of a certain fund derived by plaintiff from a parcel of land to one-half of 
which defendant was entitled under the terms of an express trust. 

The money included both the meme profits and the ultimate proceeds of 
Bale; but in part it had been realized after suit brought. 

Held, that plaintiff could not object that the counter claim must be 
limited to Eucb part of the fund as had come to his hands before the incep- 
tion of the suit; that the right of contribution being strictly equitable in 
origin, the remedy by action at law is merely concurrent with that by bill, 
and as such should subject the plaintiff to the like necessity of doing equity 
BO that the whole account may be closed in the one proceeding where that is 
entirely practicable and can be done without prejudice to any right of the 
plaintiff. 

Exceptions to report of referee. In the Court of Common Pleas 
of Lackawanna County. No. 1529, September Term, 1907. 

C. H. Welles, for Plaintiff. 
T. F. Wells, for Defendant. 

Newcomb, J., August 22, 1918. — This action had been pending 
nine years when in 19 16 the issue was by agreement of parties sent to 
a referee for trial. To his report both sides excepted and nearly a 
year has elapsed since argument was had on the exceptions. For the 
delay in the matter the writer is not at fault. 
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At the date of his death, in 1906, one E. A. Clark was jointly liable 
with T. C. Von Storch for the payment of a promissory note. Later 
the note was paid by Von Storch who then brought this suit against 
Clark's estate to enforce the right of contribution. In the meantime 
Von Storch has died and that accounts for the presence of his personal 
representatives as plaintiffs of record at this time. 

Issue was joined on the plea of set-off and that of the statute of 
limitations. As to the latter it is enough to say it was without merit. 
The contest was on the other issue. But that developed a question 
of limitation which was raised by plaintiffs. However, as the set-off 
involved only the proceeds of an express and subsisting trust the ref- 
eree properly held that the bar of the statute did not apply. 

The material facts are few and free from dispute. The only doubt- 
ful question is one of law, viz., the right of the cestui que trust to have 
a complete accounting under her counter claim inasmuch as part of 
the trust fund came to Von Storch's hands after suit brought. 

The trust originated in 1898 when Von Storch took the legal title 
to a certain parcel of coal land, one-half the purchase money being fur- 
nished by Clark for which he received Von Storch's voucher reciting 
in effect that he held the one-half interest for Clark's benefit. The 
X^roperty was productive, the mesfve profits consisting of royalties pay- 
able under an outstanding lease. These were regularly received each 
year by Von Storch so long as he retained the title, and in September, 
191 1, had amounted to $3,870.39. At that time he sold the property 
for $3,517.00. 

He died in 191 3 without having accounted for or paid over any 
part of the fund. Hence, defendant is now entitled to one-half the total 
proceeds of the transaction together with lawful interest. Whether 
it can all be recovered in this action is the question. 

Suit was begun September 7, 1907. The referee — not without 
some apparent reluctance — held that defendant's right is at this time 
limited to such part of the fund as had been realized on and before 
that date. The result was that plaintiff's claim was reduced pro tanto 
leaving a difference in their favor of something like $1,000. For that 
amount they were awarded judgment and defendant was relegated to 
her independent action for the balance. 
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It is not disputed that her total claim exceeds that of plaintiffs by 
upwards of $2,400, as stated in her formal request recited below, which 
was refused by the referee. 

That another action would in the circumstances be in the nature 
of an empty formality is self-evident. It would subject the parties to 
the cost and delay of a law suit in order that judgment could be had on 
the same facts already established in this proceeding. Needless to say 
that would be a matter of vexation from which the law ought to afford 
soiTie rational ground of escape. 

The case is that of an account strictly unilateral; it arises from 
the known proceeds of a single investment; it is free from complica- 
tions of any kind; and involves no discovery whatsoever. No doubt 
such demand may be sued for in assumpsit; and if claimant were now 
suing in that form one can think of no good reason why her action 
would not for all practical purposes be treated as a substitute for a bill 
for an accounting in which the account would be taken down to the 
date of hearing. But by the nature of her plea shie becomes an actor 
here with the same rights as though she were the nominal plaintiff 
for the very purpose of obviating multiplicity of suits— a purpose that 
would be gratuitously defeated if the account must be divided in spite 
of the fact that it is essentially entire; the trustee's functions fully 
ended; and the trust property wholly converted into a given amount of 
morey. Defendant's right springs from no after acquired cross-de- 
mand. It is only the value of her testator's equity that has become 
finally liquidated pending the suit. 

These are not the only considerations favoring the inclination to 
dose the whole thing now. 

The right of contribution is strictly of equitable origin and was 
not en forcible at common law until a comparatively late day. Histori- 
cally the right rested upon no theory of contract whatsoever, but solely 
upon a conception of justice. Hence it may be enforced between parties 
who are strangers to each other so far as any suggestion of contract 
iS concerned: 2 Beach Mod. Eq. Jur., sec. 822-3; Deering v. Win- 
chelsea, i Lead. Cas. Eq., 114; Tobias v. Rogers, 13 N. Y., 59. 

The right being of equitable origin, the mere evolution of a remedy 
at law — not created by statute — has not excluded that by bill. "This 
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court," said Lord Ellon, "will not allow itself to be ousted of any part 
of its jurisdiction because a court of law happens to fall in love with 
the same or a similar jurisdiction :" Eyre v. Everitt, 2 Russ., 381. See 
also Pom. Eq., ist Ed., sees. 182 and 276-7; Bisp. Eq., 8th Ed., sec. 329; 
ShilHto V. Shillito, 160 Pa., 167. 

The remedies being concurrent it follows that as between the two 
plaintiff elected the proceeding at law, which for that reason should 
be deemed a substitute for a bill, so far as need be, to do complete 
equity to both parties. To give effect to such trustee's objection that 
part of the counter claim was not ripe for action before suit brought, 
not only ignores the fact that it all proceeds from the one source, 
but enables him to drive his cestui que trust to another law suit on no 
rational grounds, but for the merest technicality having no basis except 
in the date of his own voluntary acts. That such result would be in- 
equitable goes without saying. Not only that ; it amounts to a perver- 
sion of the doctrine of set-off. On the facts of this case we feel con- 
strained to hold that the increment of the trust fund coming to the 
trustee's hands pending the suit is not an after acquired cross demand 
within the meaning of the rule which excludes such claims; and that 
the account should, therefore, be now closed without further litigation. 

Plaintiffs' exceptions are dismissed. Those of defendant, so far as 
concerns her 13th request for conclusion of law, are sustained and 
the request is now affirmed as follows: That judgment be entered for 
defendant in the sum of two thousand, four hundred fifty-five and 
Ti-ioo dollars ($2,455.11) with interest from date of the last hearing 
before the referee, namely, i6th November, 1916. 



Digitized by VjOOQIC 



28o LACKAWANNA JURIST 



Connors v. Fadden & Sons. 

Negligence — Motion for judgment — Collision heiiveen motorcycle and 
automobile — Contributory negligence. 

In an action of trespass to recover damages for death of plaintiff's hus- 
band, due to a collision between a motorcycle driven by the deceased and an 
automobile truck, the court will not, after verdict for the plaintiff, award a 
judgment non ohsfanfr verdirto^ where the only ground upon which judgment 
is sought is that the deceased at the time of the collision was guilty of con- 
tributory negligence in driving his motorcycle at an excessive speed. 

Even though thexe was no conflict of testimony as to the speed of the 
motorcycle, nevertheless, the questions as to whether the motorcycle was 
goiiys at an unlawful rate of speed, and, if so, whether the rapid speed was 
the eflicient or proximate cause of the accident, were clearly for the jury. 

Motion for judgment non obstante veredicto. In the Court of Com- 
mon Pkas of Lackawanna County. No. 490, October Term, 191 5. 

Joseph O'Brien and Clarence Balentine, for Plaintiff. 

P: E. Kilcullen, M. J. Walsh and D. J. Reedy, for Defendants. 

MosER, J., 8th Jud. Dist, Specially Presiding, September 20, 1918. 
At the argument defendants' counsel with earnestness urged upon the 
court the right of his client to a judgment notwithstanding the verdict, 
contending that the uncontradicted testimony was to the effect that the 
plaintiff^s husband was proceeding on his motorcycle at an excessive 
•and unlawful rate of speed at the time of the collision; that, according 
to Sheehan's testimony, the deceased saw the truck approaching when 
it was some distance away, on the wrong side of the road, and assumed 
the risk of passing the truck without reducing the speed of the motor- 
cycle ; that instead of stopping or turning safely out of the way, or 
cautiously slowing up, the plaintiff's husband, in the language of defend- 
ants' counsel, took a chance ; that in so doing he was guilty of contribu- 
tory negligence, which is a legal bar to a recovery. 

If the court had presumed to find from the testimony that, as a 
matter of fact, the plaintiff's husband was traveling at an unlawful 
rate of speed, it would have been clear error. That was a question for 
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the jury even though the testimony offered to estabHsh the fact was not 
contradicted: Barrett. v. Becker, 25 Pa. Super Ct., 22; Lautner v. Kami, 
184 Pa., 334. 

The conclusion that the motorcycle was being propelled at an exces- 
sive rate of speed would not, of itself, warrant the direction of a ver- 
dict upon the ground that the deceased was guilty of negligence which 
contributed to his death: Stubbs v. Edwards, 260 Pa., 75. 

From an examination of these cases it is plain that it was for the 
jury to determine whether the motorcycle was going at an unlawful 
rate of speed, and, if so, whether the rapid pace was the efficient or 
]:)roximate cause of the accident. The conduct and actions of the 
deceased at and immediately before the time of the collision were fully 
reviewed by the witnesses. Whether or not he failed to exercise due 
care, or recklessly took chances, was clearly for the jury. We endeav- 
ored to make these issues clear and feel confident that they were fully 
understood by the triers of the cause. 

We have examined the reasons assigned for the granting of a 
new trial with some care, but find no merit in either of them; nor do 
we think that, under all circumstances, the verdict is excessive. 

And now, September 20, 1918, the motions for judgment .wow^ 
obstante veredicto and for a new trial are hereby overruled 

Same day an exception is noted and bill sealed for the defendant. 
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Spiegel & Co., Inc., v. Roche. 

Pleading — Affidavit of defense — Sufficiency — Averments, 

In a suit brought on defendant's note and check, an affidavit of defense 
which admits the signing of the note and check but avers that the goods 
received in consideration thereof were not of the quality or kind ordered, is 
insufficient to prevent judgment, where nothing is stated as to the character 
of the goods ordered nor any particular defect in their quality. 

Rule for judgment for want of a sufficient affidavit of defense. 
In the Court of Common Pleas of Lackawanna County. No. 1494, 
October Term, 19 17. 

W, H. Jessup, for Plaintiff. 
/. /. Powell, for Defendant. 

Edwards, P. J., July 8, 19 18. — The supplemental affidavit of de- 
fense in this case is clearly insufficient to prevent judgment. The suit 
is brought on a note for $200 and a check for $53.01. Defendant admits 
signing the note and the check, but he avers that "the goods received, 
in consideration of the said note (and check) were not of the quality, 
kind or character that the defendant had ordered." The affidavit does 
not state a single fact upon which to base such an averment. Nothing 
is said as to the character of the goods ordered, nor as to any particular 
defect in the quality of the goods. 

Now, July 8, 1918, the rule for judgment is made absolute. 
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City of Scranton v. Scranton Railway Co. 

Street railway companies — Contract Tvith municipal corporation — Power 
to reasonableness of rate of fares — Courfs jurisdiction — Public 
Service Commission. 

A city, by ordinance and resolutions, granted its consent to a passenger 
railway company to construct railway tracks on certain streets therein 
enumerated upon conditions, one of which was that the rate of fare should 
not exceed five cents, and after several years operation the company raised 
the fare oyer five cents against the protest of the city. In an action by the 
city against the railway company for violation of contract, .Held: the Public 
Service Commission is the tribunal which, in the first instance, is entitled 
to determine the question of excess fare, and while the Commission has charge 
of the case, the court of common pleas has no jurisdiction. 

Motion to dismiss bill. . In the Court of Common Pleas of Lackar 
wamja County. No. 9, May Term, 1918. In Equity. 

R, S. Houck, for Plaintiff. 

H. B. GUI, Knapp, O'Malley, Hill & Harris and O'Brien & KeUy, 
for Defendant. 

EpwARDS, P. J., November 15, 1918. — This case came on to be 
beard on bill and answer and from the pleadings, admissions of counsel 
and the arguments, we find the following facts : 

1. The City of Scranton granted its consent to the Valley Pas- 
senger Railway Company by certain ordinances and resolutions for 
the coiKtruction in certain of its streets in said ordinances and resolu- 
tions enumerated of street railway tracks upon the conditions, set out 
therein. 

2. A niunber of tracks were constructed by the Valley Passenger 
Railway Company and the Scranton Railway Company with which the 
Valley Passenger Railway Company was merged and consolidated in 
T896. 

3. Among the conditions under which said tracks were constructed 
were that the lines of the railway should be constructed within the 
period of two years. In two of the ordinances it is provided that the 
right of the company thereunder should cease and determine at the 
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expiration of that period with respect to the streets where no tracks had 
been constructed. The other ordinances make no provision as to what 
shall occur if no tracks are built or only built in part. 

4. That the rate of fare should not exceed five cents. 

5. Neither the Scranton- Railway Cornpany nor the Valley Pas- 
senger Railway Company have constructed tracks upon all the streets 
enumerated in any of the ordinances or resolutions with one exception, 
and since March 21st of the present year the Scranton Railway Com- 
pany has been charging upon its said lines of railway, including those 
built under the ordinances and resolutions in question, a fare in excess 
of five cents. 

6. The matter of the validity of the franchise of the Valley Pas- 
senger Railway Company has been taken out of the case by the defend- 
ant filing a release of all the unused portions of the streets covered by 
its franchise, and this release was produced in court upon the argument 
of the case and delivered to the city solicitor of the plaintiff. 

7. It also appears that a proceeding is now pending before the 
Public Service Commission of Pennsylvania to determine the question 
of the right of the defendant to charge a fare in excess of five cents. 

8. PlaintiflF contends that the charge of this excess fare con- 
stituted a breach of the conditions of the ordinances and resolutions 
granting the aforesaid franchises and entitles the city to have the same 
cancelled and the tracks of the defendant removed from the streets. 
The defendant claims that the court is without jurisdiction with respect 
to this matter and that the Public Service Commission is the tribunal 
which, in the first instance, is entitled to determine the question of excess 
fares, and that this bill should be dismissed, and in the thirtieth para- 
graph of its answer sets forth that until the question of fares has been 
deterrnined by the Public Service Commission this court is without 
jurisdiction to grant the relief asked for by the complainant; In addi- 
tion to the facts set forth in the thirtieth paragraph of the answer it has 
filed the following motion to dismiss the bill : • ^ * 

"Now, November 12, 19 18, all questions raised by the bill, answer 
and replication in this case having been mutually arranged, excepting 
the question depending upon the right of the defendant to collect fares 
greater than five cents per fare in the City of Scranton, which question 
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it was agreed in court is now pending before the Public Service Com- 
mission of Pennsylvjtnia upon tariffs duly filed, and as to which rates 
complaint has been filed by the plaintiff in this case, the defendant re- 
spectfully moves that the bill in this case be dismissed iot the reason 
that the Court of Comtnon Pleas of Lackawanna County is without 
jurisdiction to pass upon the question until the same has first 
been passed upon and decided by the Public Service Commission of 
Pennsylvania." 

So the only question now involved before this court is that of 
jurisdiction, namely, the right to entertain the bill while the matter 
involved is still before the Public Service Commission. 

DISCUSSION. 

The plaintiff contends that the Public Service Commission has no 
jurisdiction in this case because of the clause contained in the ordinance 
limiting the right of the defendant to charge a fare of five cents ; that 
this clause made a binding and lasting contract with respect to the rates 
to be charged by the defendant and that they cannot be altered by the 
Public Service Commission, and that it is our duty to pass upon this 
question before the Public Service Commission acts upon the question 
of rates. We cannot agree with these contentions. 

The Act of 1913 creating the Public Service Commission gives them 
much the same power as the Interstate Commerce Commission under 
the Act of Congress, and they may pass upon these questions subject 
to review by the courts, and we do not now think it our duty nor would 
it be right for us to pass upon the jurisdiction of the Public Service Com- 
mission in a case actually before it, and our view is in accord with the 
practice approved by our supreme court. 

Mr. Justice Moschzisker in St. Clair Boro., Appel., v. Tamaqua and 
P. E. Ry. Co., 259 Pa. St. 462, on page 466 says : "As before stated, 
the court below did not attempt to adjudge as to the binding force of 
the alleged contract here in question, i. e., the ordinance of 1906, but 
evidently based its decision upon our ruling in the Bellevue Borough 
ca3e, to the effect that questions of rates to be charged by public service 
corporations must be passed upon in the first instance by the Public 
Service Commission, before any aspect of the matter involved can be 
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brought before the courts for determination; and in this we see no 
error." And matters within the jurisdiction of the Public Service Com- 
mission must first be determined in every instance by it before the courts 
will adjudge any phase of the controversy: Klein-1-ogan Company v. 
Duquesne Light Co., 261 Pa. 526, Advance Reports Oct. 18, 1918. 

We have, however, quite carefully considered these questions as 
raised by the plaintiff and do not hesitate to say in passing that any 
determination we might have made with respect thereto would not 
change our view as to the decree we shall make in this case. 

The only other matter for discussion is defendant's motion to dis- 
miss for lack of jurisdiction. We deem the decisions of our courts 
very clear and explicit that since the Act of 1913, independent of all 
questions of merit, the court of common pleas has no jurisdiction to 
enforce contracts in relation to rates of fare, but that any complaint 
concerning the reasonableness and justice thereof must first be made 
to and determined by the Public Service Commission. As Justice Elkin 
said in Bellevue Borough, appellant, vs. The Ohio Valley Water Com- 
pany, 245 Pa, St. 114, "This is so not because the courts have any desire 
to avoid the performance of duties cast upon them by the law,, but 
because the people speaking through the legislature have declared; that 
these duties shall be performed by a special tribunal created for that 
purpose. The disposition everywhere is to commit questions relating 
to the regulation and the rates of public service corporations to the super- 
visory powers of special tribunals, and concededly matters of this char- 
acter are within the domain of legislative action." And the court «ays 
in St. Clair Borough, Appel., v. Tamaqua and P. E. Ry. Co., 
supra. *Tn the Bellevue Borough case, we decided two points of law : 
(i) That 'hereafter, so long as the Act of 1913 (supra) remains in 
force, the question of the reasonableness of rates established by public 
service corporations must in the first instance be submitted to the Public 
Service Commission, when challenged,' and we there said, 'This is ncwr 
the declared statutory policy of the law, and it is binding not only upon 
the interested parties, but upon the courts as well.'*' This principle bois 
been followed in Callender I. Leiper v. The Baltimore and Philadelphia 
Railroad Co., et al, opinion by Justice Fox filed Oct. 17, 1918. Also, 
"A biirin equity to enjoin an electric company from ternjinating or 
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attempting to terminate a contract alleged to have been renewed by 
the plaintiff under the terms of a previously existing contract with de- 
fendant, requiring defendant to furnish electricity to plaintiff at certain 
specified rates, was properly dismissed, on the ground that the question 
was properly one for the Public Service Commission in the first in- 
stance." Klein-Logan Company v. Duquesne Light Co., 261 Pa., 526, 
Advance Reports Oct. 18, 1918. 

We deem it unnecessary to cite other cases as to this proposition 
nor does this question need further discussion, for we are clearly of 
the opinion that we have no jurisdiction in this case. 

CONCLUSION OF LAW. 

The only conclusion of law which can be reached in this case is that 
the defendant's motion to dismiss for lack of jurisdiction must be sus- 
tained and a decree be entered accordingly. 



Myers v. Lohr, Dec'd. 



Decedent's estates — Debts — Lien — Real estate — Actions — Act of June 
7, 1917, P. L. 447. 

The Fiduciaries Act of June 7, 1917, P. L. 447, is not unconstitutional 
because it is retroactive, so that a suit not brought against the estate of a 
decedent, who had died prior to "s enactment, within one year of decedent's 
death, will not be a lien against decedent's real estate. Such lien would have 
been valid had suit been entered within one year after June 7, 1917. 

Retroactive laws which do not impair the obligations of contracts or 
interfere with vested rights are valid. 

Motion to dismiss action. In the Court of Common Pleas of Alle- 
gheny County. No. 252, October Term, 1918. 

Wm. A. Jordan, for Plaintiff. 

/. M. Shields and Allan B. Angney, for Defendant. 

Carnaiian, J., October i, 1918. — The plaintiff, averring that she 
is the owner of a promissory note for $1,000 made by A. C. Lohr to her 
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order, dated July 19, 191 5, the same having been given to her by Mr. 
Lohr for money borrowed, and averring that the personal estate is not 
sufficient to pay the debt, has brought this action of assumpsit to uphold 
and preserve a lien against real estate and to recover on the note, Mr. 
Lohr having died prior to the bringing of the suit. 

The Fidelity Title & Trust Company, as executor of the will of 
Alexander C Lohr, deceased, has filed an affidavit of defense, from 
which it appears that Mr. Lohr died on the 26th of February, 1917, as 
averred by plaintiff, and that the personal estate of the decedent is 
iusufficient to pay this claim. 

This suit was brought July 15, 1918, and it is submitted by the 
executor that the lien as indexed in the judgment index should be 
stricken off, and the suit dismissed, because it was not brought within 
the time prescribed by the Fiduciaries Act of Assembly, approved the 
7th day of June, 1917 (P. L. 447), Section 15 of which is as follows: 

"Section 15. (a) No debts of a decedent, including the cost of 
settlement of the estate and the funeral expenses of the decedent, 
3f * * shall remain a lien on the real estate of such decedent longer 
than one year after the decease of such debtor, unless within said period 
an action for the recovery thereof be brought against the executor or 
administrator of such decedent ; and such action shall be indexed within 
said period against the decedent and such executor or administrator, in 
the judgment index in the county in which such action is brought and 
also in the county in which the real estate sought to be charged is 
situate and be duly prosecuted to judgment * * *." 

"(c) The provisions of clause (a) of this section shall be retro- 
active: provided, however. That in case of any bond, covenant, debt 
or demand that would be sooner barred, an action for the recovery 
thereof may be commenced within one year after the passage of this 
act, in the manner as provided in clause (a) of this section." 

At the time of the death of Mr. Lohr, an act entitled "An Act to 
limit the duration upon real estate of the debts of decedents, including 
the expenses of the settlement of the estate, and to provide under what 
conditions the Hen may be continued," approved May 3, 1909 (P. L. 
386), was in force, and it provided, inter alia, as follows: 
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"Section I. Be it enacted, etc., that no debts of a decedent, in- 
cluding the cost of settlement of the estate, * * * shall remain a 
lien on the real estate of such decedent longer than two years after the 
decease of such debtor, unless within said period an action for the re- 
covery thereof be brought against the executor or the administrator of 
such decedent, and such action shall be indexed within said period 
against the decedent or such executor or administrator in the judgment 
index in the county in which such action is brought and also in the 
county in which the real estate sought to be charged is situate, and be 
duly prosecuted to judgment * * *." 

This Act approved May 3, 1909, is specifically repealed by the Act 
of June 7, 1917 (P. L. 447). 

There can be no question as to the intent of the legislature in 

passing the Act of 191 7. It meant that all laws in conflict or inconsis- 

* tent with this Act or any part thereof are thereby repealed, and so said ; 

and it expressly declares that the provisions of clause (a) of Section 

15 "shall be retroactive." 

"There is no canon of construction better settled than this, that a 
statute shall always be interpreted so as to operate prospectively and 
not retrospectively, unless the language is so clear as to preclude all 
question as to the intention of the legislature. * * * Retroactive 
laws generally, if not universally, work injustice, and ought to be so 
construed only when the mandate of the legislature is imperative." 
Taylor v. Mitchell, 57 Pa., 209, Sharswood, J. 

"The true principle on which retrospective laws are supported, was 
stated long ago by Duncan, J., in Underwood v. Lilly, 10 S. & R., loi, 
to wit: Where they impair no contract or disturb no vested right, 
but only vary remedies or cure defects in proceedings otherwise fair, 
which do not vary existing obligations contrary to their situation when 
entered into and when prosecuted. The same principle" is stated by 
Strong, J., in the last case cited by the plaintiff in error. Journey v. 
Gibson, 6 P. F. Smith, 60." Shonk v. Brown, 61 Pa., 320. 

In the case of Kenyon v. Stewart, 44 Pa., 179, the 7th section of 
an Act of Assembly, approved April 2.2, 1856, was fully considered by 
the court. The section was as follows : 
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"Section 7. That the probate by the register of the proper county, 
of any will devising real estate, shall be conclusive as to such realty, 
unless, within five years from the date of such probate, those interested 
to controvert it shall, by caveat and action at law duly pursued, test 
the validity of such will as to such realty, provided, that the persons 
who would be sooner barred by this section taking immediate effect, 
shall not be hereby barred before two years from the date hereof." 

The court, referring to this section, said, inter alia: 

**It is not unconstitutional because it is retroactive; for the cases 
cited in the arguments show that retroactive legislation has often been 
sustained * * *. But it is argued that on the death of her father 
the intestate law vested in her the right to sue for and recover posses- 
sion of his real estate, and that it was not competent for the legislature 
to restrict and impair this vested right. 

''Limitations of actions, either by prescription or by statute, are 
older than any of our constitutions or common law. * * * if the 
legislature should pass an act by which a right of action, then existing, 
should be barred without any allowance of time for the institution of 
the action in the future, it would be difficult to reconcile such an act 
with the express constitutional provisions in favor of the rights of 
private property. But where a future action is expressly given, as it 
is in this case, we are bound to recognize the principle stated by Judge 
Baldwin, in Jackson v. Lampshire, 3 Pet., 280, that the time and manner 
of the operation of such statutes, the exceptions to them, and the Acts 
from which the time limited shall begin to run, will depend on the 
sound discretion of the legislature according to the nature of the titles, 
the situation of the country, and the emergency which leads to their 
enactment. That learned judge put by way of illustration the un- 
doubted power of state legislatures to pass recording Acts, by which 
the elder grantee shall be postponed to a younger, if the prior deed 
is not recorded within a limited time, and he added, 'the power is the 
same whether the deed is dated before or after the passage of the 
recording Act.' 

"Here, we take it, is the principle that decides the question before 
us. The power of the legislature to modify legal remedies is the same 
whether applied to past or future cases, but it is to be exercised with a 
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sound discretion and a due regard to the rights of private property. 
Where it is so exercised, no constitutional doubt can arise. If, on 
the other hand, we saw an exercise ot the power in wanton disregard 
of private rights, it would be our duty to interpose the judicial shield. 

"In the case before us, we recognize a clear legislative power 
exercised according to a sound legislative discretion. It cannot be 
doubted .that it is as much the right of the legislature to restrict and 
limit legal remedies as it is their duty to furnish them. And when they 
give contestants of a will five years from the date of its probate to 
institute proceedings, no man can say it is an exercise of power without 
a due regard to the rights of parties. Especially cannot this plaintiff 
so say, when to the twenty-three years that she slumbered on her rights 
the legislature added two years more of grace, with the strongest pos- 
sible admonition to her to be up and doing. 

"We conclude, therefore, that the probate of the will was con- 
clusive against the plaintiff, and this ends the cause." 

To the same effect are Clay v. Iseminger, 187 Pa., 108, and the 
cases therein cited. 

Unquestionably retroactive laws which do not impair the obliga- 
tions of contracts or interfere with vested rights, are valid. It is so 
held by all authorities. 

It was not the intention of the legislature, as appears in the Act 
of 191 7, to take away any vested right. This plaintiff's right to a lien 
against the real estate of the decedent was a vested right. This Act 
did not deprive her of that right. On the contrary, the method of 
enforcing it was carefully preserved. She had no vested right as to 
the time within which she could assert her claim, provided the legis- 
lature by limiting the time did not deprive her of her claim. Mr. Lohr 
died on the 26th of February, 191 7. The plaintiff had at least one year 
from that date in which to bring suit. She had more than that. She had 
*'one year after the passage of this Act," and the date of the approval 
of the Act is June 7, 1917. Under the provisions of the Act, all persons 
affected by it had at least one year after its passage in which to bring 
suit. It cannot be said, therefore, that any vested right was taken 
away. This plaintiff had ample opportunity to take the proper action 
to secure her lien, but she did not avail herself of it. Her suit was 
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not brought until July 15, 1918, — more than one year after the passage 
of the Act. 

By changing the period of time during which suits must be brought, 
in order to obtain a Hen against real estate of a decedent, the legislature 
merely varied a remedy, at the same time carefully preserving all 
vested rights. 

Being of opinion that the Act of June 7, 1917 (P. L. 447); is a valid 
exercise of legislative power, and that its retroactive provision, in 
reference to the period of time in which suits shall be instituted, in 
order to maintain a lien against real estate of decedents, is mandatory, 
and is not in violation of any constitutional right, and that the plaintiff 
has not brought herself within this provision, her suit should be dis- 
missed, she being without authority of law to prosecute it. 

ORDER. 

And now, to wit, October i, 19 18, the foregoing proceeding at No. 
252, October Term, 1918, in which Sarah Myers is named as plaintiff, 
and Alexander C. Lohr, deceased, et al., are named as defendants, is 
hereby dismissed at the costs of the plaintiff. 



Nemeth v. Nemeth. 

Judgments — Opening — Promissory note — Payment — Rate of interest, 

A judgment entered on defendant's promissory note for its face amount 
with legal interest, will be opened where defendant's claim of part payment, 
and his testimony, corroborated by other witnesses, that it was given to 
secure a loan which in express terms had been negotiated at three per cent, 
interest, is met only by a general denial on part of the plaintiff. 

Corroboration of defendant's claim of payment is not essential to his 
right to relief on that ground, it being a strictly legal defense. 

An allegation that interest due on the note is less than the legal rate, 
is not an attempt to vary its terms when no rate of interest is expressed on 
its face. 

Motion to open judgment. In the Court of Common Pleas of 
Lackawanna County. No. 244, November Term, 1916. 
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Lee P. Stark, for Plaintiff. 
P. E. Kilcullen, for Defendant, 

Newcomb, J., October 30, 1918. — Judgment d. s. b. was entered 
October 10, 1916, upon confession in defendant's promissory note of 
April 3, 191 5, for $500 at two years with interest. About November, 
1916, the judgment was assigned to Lee P. Stark, now the use plaintiff 
of record. At his instance execution was issued in June, this year, 
for the face of the debt and interest at six per cent. 

Defendant admits liability for a certain amount, hereinafter stated, 
and seeks to defend as to the balance on the allegation, (i) that he 
had paid $146 on account of the note; and (2) that it was given to 
secure a loan which in express terms had been negotiated at three per 
cent, interest. 

The rate of ir^erest not being expressed on the fact of the note, 
it follows that defendant is not attempting to vary its terms. In that 
particular, however, he is not without corroboration by other witnesses. 
As to the plea of part payment he stands alone. On both branches 
his claim is contradicted by the other party to the note. That is to 
say, there is a sweeping denial by Mrs. Nemeth in wholly general terms 
of both allegations upon which the case is founded. But it is to be 
observed that defendant's testimony is definite and circumstantial. The 
circumstances mentioned are in themselves consistent with the nature 
of the transaction and are entirely reasonable on their face. Hence, as 
against the denial rising no higher than a mere sweeping conclusion, 
the weight of the evidence would seem to be in his favor. That is 
not all. So far as concerns his claim of payment, the defense is strictly 
legal so that corroboration is by no means essential to his right to the 
relief asked for. 

The rule is accordingly made absolute and the judgment is opened 
to allow defense to be taken to so much of the claim as exceeds the 
sum of $401.50. 
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Von Storch v. Clark. 

Practice — Set-off — Equity powers of court. 

An issue on a plea of set-off went to judgment for defendant for the 
amount by which his counter claim exceeded plaintiff's demand. Subse- 
quently plaintiff moved to have the judgment satisfied by setting off another 
judgment recovered against defendant some years before as an endorser of a 
negotiable note made by plaintiff to his order. 

Held, That the relief sought being essentially equitable, and therefore not 
subject to the rule governing the plea of set-off in an action at law, the 
motion could not in equity be allowed, inasmuch as its effect would be to 
discharge plaintiff's primary legal liability, as maker of the note, at the 
expense of the payee. 

Where executors, who were substituted for a decedent as party to a 
pending suit, claim upon a judgment against defendant, which came into 
their hands by assignment, it must be made to appear that they hold the 
judgment in right of the decedent's estate, since they could not make it an 
asset of the estate by mere purchase at their arbitrary discretion. 

Motion to satisfy judgment by means of set-off. In the Court of 
Common Pleas of Lackawanna County. No. 1529, September Term, 
1907. 

Welles & Torrey, for Plaintiff. 

r. F. Wells and /. E. Beers, for Defendant. 

Newcomb, J., November 13, 1918. — On exceptions to report of a 
referee this cause went to judgment for defendant August 22, this 
year, in the sum of $2,455.11. In other words, a counter claim had 
been made good for that amount in excess of plaintiff's demand as will 
appear by reference to the opinion then filed. The issue on a plea of 
set-off had been pending since 1908. T. C. Von Storch, who brought 
the suit, had died in 19 13 and thereafter his personal representatives 
had been substituted. These are his widow and the Lackawanna Trust 
Company, the present plaintiffs. 

The question now is as to their right to relief by setting off a 
judgment — or so much thereof as may be necessary — which they hold 
against the Clark estate. 

This is a judgment recovered by the Trust Company to Number 
1013, March Term, 1907, in this court. The date of judgment is May- 
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18, 1908, and the amount $8,902.10 exclusive of interest and costs. It 
was transferred to plaintiffs by assignment in 1916. Clark had then 
been dead since 1906, upwards of ten years; and defendant's counter 
claim, for which she eventually recovered, had been at issue something 
like eight years. 

It is there fore ^objected that the assigned judgment is not a subject 
of set-off because it had been acquired- by plaintiffs long after defend- 
ant's claim was put in suit by force and effect of the plea upon which 
she had recovered in this action. 

The point thus made assumes the right in question to be subject 
to the same rule governing the plea of set-off. The assumption is be- 
lieved to be erroneous. The plea is virtually a creature of statute; 
it has to do only with an action at law ; and in the analysis the rule in 
mind of counsel is one of statutory interpretation. 

Here there is no action, but something in the nature of final process 
by means of an appeal to the equity powers of the court. As such the 
proceeding is unaffected by any question as to the relative dates when 
antagonistic rights of action may either have accrued or been asserted. 

But the nature of the relief at issue being essentially equitable, a 
more pertinent objection arises out of the fact that the assigned judg- 
ment is founded upon Clark's liability as endorser of a negotiable note 
made by Von Storch to Clark's order. What the plaintiffs are asking, 
therefore, is that they be allowed to discharge Von Storch's primary 
legal liability, as maker of the note, at the expense of the payee; a 
proposition which equity cannot entertain. 

This is decisive of the controversy ; but it may be added that there 
is nothing to show any authority of these executors to invest the funds 
of the estate in the purchase of this judgment. They may have acted 
within their powers, either express or implied; but that is not for us 
to say. It is a question for the court having jurisdiction of their 
accounts. Hence, it is by no means clear whether they hold the judg- 
ment in right of the estate, or in their personal right. They cannot 
make it an asset of the estate by mere purchase at their arbitrary 
discretion. 

For these reasons the plaintiffs make out no case for the relief 
asked for, and the rule to show cause is discharged. 



Digitized by VjOOQ IC 



296 LACKAWANNA JURIST 

Penna. Trust Co. v. Nolan. 

Sheriff's sale — Exceptions to sheriff's return — Interest of exceptant. 

The successful bidder at a sheriff's sale of real estate, who transfers his 
bid by assignment to a third party, ceases to have any interest that can 
be asserted against the consummation of the sale. 

Exceptions to sheriff's return. In the Court of Common Pleas of 
Lackawanna County. No. 219, May Term, 1917. 

IV. M. Bunnell, for Plaintiff. 
No appearance for Defendant. 

Newcomb, J., October 30, 1918. — The return in question is that 
of the sale of real estate taken in execution on foreclosure of defendant's 
mortgage. The effort is to set aside the sale for the alleged wrongful 
act of the sheriff w^hereby the premises were suffered to be stripped of 
certain machinery and equipment, between the date of sale and that 
of the return of the writ. The exceptions are based upon the assump- 
tion that the property was during that time in the official custody of 
the sheriff, who thus became charged with the duty of its safe keeping, 
and in breach thereof it is alleged he permitted other claimants to enter 
and dismantle the place. 

Whether this, if true, would operate to avoid an antecedent sale, 
regular in form and substance, may at least be doubted. But conceding 
the affirmative, the objection could be taken only by a party having a 
recognized legal interest. In other words, it could be raised only by 
the defendant, his creditor, or the purchaser; and the objection here 
comes from neither one. True, the exceptant was the successful bidder 
at the sale, but as appears both by the sheriff's return and by the ex- 
ceptions themselves, the bid was transferred by assignment to W. M. 
Bunnell. The moment that was done, the assignor ceased to have any 
interest that can be asserted against the consummation of the sale. If 
he has suffered any injury his remedy mijst be against those who are 
responsible for it. He cannot be heard here for the simple reason that 
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in the eye of the law he would be impeaching his own assignment, not 
for any fraud of the assignee or for any other reason affecting the 
validity of that transaction as between the parties to it. 

The exceptions are accordingly dismissed and the sale is confirmed. 



Quaker Oats Co. v. Kurtz & Co. 

Practice — Statement — Allozvance of amendment zvithout notice to de- 
fendant — Variance. 

A summary order made on plaintiff's motion, without notice to defendant, 
allowing amendment of a statement by addition of items of an amount orig- 
inally named as a balance, and directing defendant to answer, is within the 
court's discretion. 

The statement as so amended is not open to attack for variance. 

Motion to strike off amended statement. In the Court of Common 
Pleas of Lackawanna County. No. 898, March Term, 19 18. 

Lee P. Stark, for Plaintiff. 
/. /. Lei^y, for Defendant. 

Newcomb. J., November 8, 1918. — Plaintiff declared on a book 
account for merchandise sold and delivered. The copy of items began 
with an alleged "balance" on a certain date in 191 7. The answer set 
up the plea of payment ostensibly supported by copies of vouchers since 
that date which in the aggregate exceeded plaintiff*s demand. For that 
excess defendant claimed a set-oflf. 

That brought on a motion by plaintiff to amend by setting forth 
copies of its account with defendant running from date of commence- 
ment in 191 5. The amendment was allowed and defendant directed 
to answer. It was so ordered without notice to defendant who now 
objects both on that ground, and because the new statement is said 
to involve a variance. Hence, this motion. 

The objection that the procedure was irregular could be sustained 
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only by operation of some 3tatute or court rule, and none has been 
pointed out. While the order was summary, it was within the court's 
discretion. As so amended, the statement is still open to attack for 
variance; but that objection doesn't seem to be well founded. The 
amount demanded remains the same, though the items of both debit 
and credit appear to be now set forth in more minute detail. While 
the same result might have been reached by way of a reply, these 
itemized details are not at all inconsistent with the more concise- aver- 
ments of the original. Hence, no variance is made to appear, and the 
claim stands open to any legitimate defense to which defendant may 
be entitled. 

The rule to strike off is discharged with leave to defendant to 
answer within ten days. 



Gerod v. Dean. 

Actions — Form — Wrongful seizure of household goods. 

Where the goods and chattels of a tenant in possession of certain premises 
under lease with his landlord are wrongfully seized for rent owing by a 
former tenant of the same premises, the proper remedy is by* action at law 
either in trespass or replevin. 

An action erroneously brought in equity to restrain the seizure, was cer- 
tified to the law side of the court on defendant's motion, to be tried in either 
form of action at his option. 

Motion to test jurisdiction in limine. In the Court of Common 
Pleas of Lackawanna County. No. 5, May Term, 1918. In Equity. 

Scragg & Scragg, for Plaintiff. 

A, A. Voshurg and C. S. Woodruff, for Defendant. 

Newcomb, J., November 4, 1918. — The prayer for relief was defec- 
tive in that instead of injunction, preliminary in the first instance, etc., 
it asked for a rule to show cause. No objection seems to have been 
taken on that ground, and such rule having been granted, upon the incom- 
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ing thereof, to wit, on April 22, 1918, the rule was continued until the next 
term of court when the cause was to be heard after being put at issue, 
"all proceedings to be stayed in the meantime." 

If this was intended to operate as a preliminary injunction it was 
not only very informal, but indeed erroneous for want of security as 
required by law. So much of the order, therefore, as relates to stay 
of proceedings is now vacated as improvidently made. 

The other question to be now disposed of is that of jurisdiction 
raised by the answer. It is objected that for the matters complained of 
there is an adequate remedy at law by action of replevin. The objec- 
tion would seem to be unanswerable. 

The thing complained of is the wrongful seizure of plaintiff's goods 
and chattels for rent owing by some other person, former tenant of 
the demised premises in question now in possession of plaintiff not under 
that tenant, but, under independent lease with the defendant Dean at 
whose instance the distress was levied. 

That amounts only to a simple trespass for which the remedy is 
either an action in trespass or replevin, save only in exceptional circum- 
stances where a judgment in damages would afford no adequate redress 
by reason of the peculiar nature either of the property itself, or of its 
special value to the owner ; and that could not be true in case of ordinary 
household furniture as in this instance. 

The motion to transfer the case is accordingly allowed and the 
cause is certified to the law side of the court to be tried in form of 
either trespass or replevin at plaintiff's option to be exercised within 
ten days from this date by filing an appropriate statement of claim ; pro- 
vided, however, that if replevin be elected she shall within that time 
give security in due form with surety to be approved by the court or 
one of the judges in an amount to be determined after further conference 
with counsel as suggested at the argument. Within twenty days from 
this date defendant shall take formal defense by answer sec, leg. and 
thereupon the cause shall be deemed to be at issue. 
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Sherman's Petition. 

Infants — Parent and child — Custody of child. 

In deciding which parent shall have the custody of a minor child, under 
Act June 26, 1895, P. L. 316, the court should consider the competency, charac- 
ter and conduct of the parent; the age, sex and health of the child; and 
the preference of the child, when of proper age to express a preference. 
There are other minor considerations which may partly influence the decision 
of the court. 

Regardless of the Act of 15:5, it is well established law in Pennsylvania 
that, as a general lule, in the determination of all disputes as to the custody 
of a minor child, the welfaie tnd best interests of the child are the con- 
trolling elements. The common law doctrine recognizing the superior right 
of the father as custodian has been materially modified, and as a rule of 
law it now exists only under exceptional circumstances. 

Habeas corpus. In the Court of Common Pleas of Lackawanna 
County. No. 354, October Term, 1918. 

R. H. Holgate, for Petitioner. 
G. B. Morrow, for Respondent. 

Edwards, P. J., December 12, 1918. — The writ in this case was 
issued against Ira Drake, the grandfather of the boy, Leo G. Sherman. 
The grandfather made answer stating that he was unable to comply 
with the command of the writ for the reason that he had no control 
over or the custody of the boy. On the day the answer was filed the 
mother of the boy prayed for leave to intervene claiming that she had 
the custody, possession and control of the child. No formal order was 
made at the time on the petition to intervene, but the order will now be 
made nunc pro. tunc as of July 16, 19 18, it being understood that the 
real controversy relating to the custody of the boy is between the father 
and the mother. 

It appears that a habeas corpus proceeding between the same 
parties, for the possession of the boy, was had before one of our judges 
in 191 7. Because of the pendency of a divorce case between the father 
and the mother, it was ordered that the writ of habeas corpus should 
stand over until the further order of the court and that the custody of 
the child should remain with the mother in the meantime. The divorce 
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case was subsequently tried, resulting in a verdict for the defendant, 
the mother of the child. 

We are confronted in this case with the undisputed fact that the 
father and mother of the child have separated. However much this is 
to be deplored it is, unfortunately, a condition of things that exists to 
a growing extent in family relations. Because of this fact, and of 
the trend of judicial decisions in our own and other states, the legisla- 
ture of Pennsylvania in 1895 enacted a law placing the parents of a 
child, under certain circumstances, on a parity with each other in a 
contest as to the custody of the child, and providing, in such a contest, 
that due regard must be had, first, to the fitness of the parents, and, 
second, to the best interest and permanent welfare of the child. 

Regardless of the Act of 1895, it has been well established in 
Pennsylvania by a long line of decisions that, as a general rule, the 
welfare and best interests of the child are the controlling elements in 
the determination of all disputes as to the custody. The common law 
doctrine recognizing the superior right of the father to the control of 
his minor child has been very materially modified. As a rule of law 
it exists now only under exceptional circumstances, which we need not 
now enumerate. 

In deciding which parent shall have the custody of a child there 
are many matters to be taken into consideration. First, the competency, 
character and conduct of the parent; second, the age, sex and health 
of the child ; and third, the preference of the child when the child is of 
a proper age to express a preference. There are other minor considera- 
tions which may partly influence the decision of the court. 

It is not necessary to refer to many decisions in our own state. 
The question now before us was discussed by us in the case of Com. 
ex rel. Russell v. St. Mary's Seminary, 15 Lack. Jur. 146; but we 
refer particularly to a very interesting discussion of the law by Judge 
Allison in the case of Hart v. Hart, 14 Phila. 352. 

After a full and careful consideration of the present controversy, 
we have reached the conclusion that the boy whose custody is involved 
in this case should remain in the care of his mother. 

Now, December 12, 1918, the writ in this case is dismissed; each 
party to pay his own costs. 
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First National Bank v. Vaughan. 

Practice — Appearing in person zvithout an attorney. 

A defendant who takes advantage of his privilege of appearing in a suit 
without the aid of an attorney is not relieved from complying with the re- 
quirements of the system of practice inaugurated by statute. 

Motion for judgment sec. reg. In the Court of Common Pleas of 
Lackawanna County. No. 248, October Term, 1918. 

E. A. Jones, for PlaintiflF. 
P. V. Mattes, for Defendant. 

Newcomb, J., November 11, 1918. — Plaintiff sued as holder in due 
course of a negotiable note which came to its hands by defendant's 
endorsement. The time for an answer expired July 13th, this year. 
On that date an ostensible answer was filed taking defense equivalent 
to a demurrer, and without answering plaintiflF's averments of fact. 

July 30th plaintiff moved for judgment for want of service of the 
answer. Service was thereupon made, to wit, August 8th, being prior 
to the return day of the writ ; and the motion is now contested upon 
the theory that the limitation of fifteen days applies to the filing of the 
answer and not to the service. 

That may be doubted, but need not now be decided. 

Plaintiff might have waived the question of regularity and taken 
judgment on the quasi demurrer, as the challenge to the statement is 
without merit. But conceding for the sake of discussion that defend- 
ant's service was in time, it is fatally defective for another reason. 

It is his privilege to defend in person, as he did, without the aid 
of an attorney. But having so elected, it was none the less incumbent 
upon him to conform to the statutory requirement that his name be 
endorsed on his answer with "an address in this county where all papers 
are to be served." This he wholly neglected to do. The requirement 
is no mere matter of fonn, but essential to the due administration of 
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the system of practice inaugurated by the statute. It follows that to 
this day no answer as required by law has been either filed or served. 

Defendant is accordingly adjudged to be in default and thereupon 
the rule for judgment is made absolute; the damages to be liquidated 
by the prothonotary sec. leg. 



Tax Collector's Election. 

Elections — Contest — Petition — Signaiures — Validity of Jurat — Tele- 
phone — Bond — Nunc Pro Tunc — Act of April 23, 1899. 

A bond by petitioners to contest a borough election under the Act ot 
April 23, 1899, not approved by the court and filed within ten days of the 
filing of the petition, is null and void. The court has no authority to allow 
such a bond to be filed nunr. pro funr^ and an order inadvertently made 
allowing the bond to be so filed will not confer jurisdiction en the court. A 
bond to be valid must be signed by five persons in accordance with the status 
and unexplained alterations or erasures will be fatal to its validity. 

In an election contest, where the validity of the signatures thereto was 
attacked, the petition was declared invalid in that several of the alleged 
affiants to the jurat of the contesting petition, testified that they were called 
over the telephone and asked if that was their signature to said petition. 
Had they even acknowledged their signatures over the telephone or had an 
oath been administered through the medium of the telephone, it would not 
have answered the requirement of the statute, as an oath so administered 
is invalid. There must be an unequivocal and present act in some form in 
the presence of an officer authorized to administer oaths, by which the 
affiant consciously takes upon himself the obligation of an oath. The mere 
delivery of an affidavit signed by the person presenting il to the officer for 
his certificate is not such an act. The acknowledging of a signature is not 
swearing to the truth of the allegations in the affidavit. 

Motion to quash the contesting petition. In the Court of Quarter 
Sessions of Allegheny County. No. 6, December Sessions, 191 7. 

W. /. Brennen, for Petitioners. 

Elmer A, Barchfeld and W, C. McClure, for Contestee. 

Cohen, J., May 15, 1918. — At an election held November 6, 191 7, 
in the Borough of Carrick, County of Allegheny, State of Pennsylvania, 
there was to be elected, among other officers, one borough tax collector 
for a term of four years from the first Monday of January, 19 18. 
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There were legally nominated for the said borough tax collector John F. 
Saitz and F. A. Sacher, and the official vote counted and declared for 
said candidates was as follows: John F. Saitz, 657; F. A. Sacher, 669. 

On December 6, 1917, a petition was presented to the Court of 
Quarter Sessions of said county, signed by thirty-two alleged qualified 
electors of the said borough, certifying that they had voted at said 
election and assigning a series of reasons for contesting the election 
and denying its validity, with which reasons, however, we are not 
presently concerned. This petition was ordered to be filed of record 
and the petitioners were directed to file, within ten days, a bond signed 
by at least five of said petitioners, in the sum of $1,000, with sureties to be 
approved by the court, containing conditions as required by the Act of 
Assembly of Pennsylvania pertaining to elections and their contest, 
approved April 28, 1899, Purdon's Digest Vol. 2, page 1390, Sec. 367. 
The bond was accordingly filed on December 15th, 19 17, approved by 
the court. This bond has several erasures, additions and interlineations, 
which are unaccompanied by any notation on the bond explaining these 
erasures, additions and interlineations. 

On January 10, 191 7, for some unknown reason, presumably because 
the bond that had been filed was considered deficient, another bond was 
filed by the petitioners for the same sum. It was never presented to or 
approved Sy the court. Not having been filed within the statutory limi- 
tation of ten days from filing the contesting petition, that bond is null 
and void in its application to these proceedings. 

On December 20, 191 7, F. A. Sacher, the declared successful can- 
didate, presented to the said court his petition, averring that the contest- 
ing petition, as filed, w^as defective and insufficient in law to sustain a 
contest against him, and that said petition was not in compliance with 
the Act of Assembly pertaining to such contests; that, therefore, the 
court had no jurisdiction to entertain the same, in support of which it 
was averred that the contesting petition was not verified by at least five 
of the petitioners by an affidavit taken and subscribed before some person 
authorized by the laws of this commonwealth to administer oaths and 
was therefore invalid. Williams vs. Johnson, 16 W. N. C, 223. 

The allegations as to the bond are of themselves sufficient to invali- 
date the proceeding and to sustain the motion to quash. 
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On December 20, 1917, Ft A. Sacher, the declared successful can- 
didate, presented his petition, averring that the contesting petition was 
defective and insufficient in law to sustain a contest against him, and 
that' said petition was not in compliance with the Act of Assembly per- 
taining to such contests; that, therefore, the court had no jurisdiction 
to sustain same. In support of which it was averred that the contesting 
petition was not verified by affidavit taken and subscribed before some 
person authorized to administer oaths; that the jurat to said petition 
purports to have been subscribed and sworn to by eight of the peti- 
tioners, namely, David Rosser, Arthur W. Lowe, Henry Crowell, Daniel 
Johns, William J. Schwartz, William F. H. Dietz, Fred Storch and 
JEdward Bilsing, before Joseph A. Werner, notary public ; but averring 
that he was informed and believed that none of the said apparent affiants 
were in fact sworn, and did not subscribe thereto, as apparently indicated, 
on the 6th day of December, 191 7, before Joseph A. Werner, the notary 
public, who certifies thereto, either on that or any other date, and that 
they, the affiants, did not make affidavit thereto on said date, nor on 
any date, before the said Joseph A. Werner, nor before any other person 
authorized by the laws of the Commonwealth of Pennsylvania to ad- 
minister oaths ; that the jurat, indicating that they were so sworn, was 
not true, nor was it true that the signers of the said jurat, or any of 
them, signed in the presence of the said notary public or swore to the 
matters therein contained before him. He further averred that the 
petitioners for the said contest failed to file a bond with sureties as 
required by the Act of April 20, 1899, that the parties purporting to be 
bound as principals on said bond are J. F. Saitz, William F. Baxmyer, 
Arthur W. Lowe, Henry Crowell, Daniel W. Johns and F. F. Noiegott ; 
and the parties purporting to be bound as sureties are Edward Bilsing 
and John F. Saitz, and that the said John Saitz, one of the said sureties 
is also a principal on said bond. 

In addition to the signatures of the said John F. Saitz and Edward 
Bilsing, named as sureties in the body of said bond, the name of Edward 
F. Saitz is also signed to said bond. That the three names, John F. 
Saitz, Edward Bilsing, and Edward F. Saitz have been bracketed, and 
the word "sureties'' written before the bracket ; that the said Edward F. 
Saitz, surety to the said bond, not being a party designated in the 
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body of the bond, is not bound as such; and praying that the petition 
be quashed. 

The jurisdictional requirement that the petition be verified by at 
least five of the petitioners by an affidavit taken and subscribed before 
some person authorized "by the laws of this commonwealth to adminster 
oaths" must have been fully complied with on December 6, which was 
the last day for the filing of the petition. Otherwise the court had no 
jurisdiction. The filing of a bond in accordance with the requirements 
of tte Act above cited, with surety, is equally a jurisdictional require- 
ment. 

On January lo, 1918, an answer was filed by John F. Saitz, the 
contestant, to the motion to quash, in which he denied the allegations 
of the petition of F. A. Sacher, and especially that part alleging that 
the affiants whose names appeared to the jurat were not sworn, although 
certified by the jurat of Joseph A. Werner, the notary public, to have 
been sworn in his presence; and also denying that the bond filed was 
not in accordance with the requirements of said Act and offering reasons 
in support thereof. 

On March 4, 1918, J. H. W. Simpson, Esq., was appointed com- 
missioner to take testimony on the motion to quash the petition for con- 
testing said election. On March 9, 191 8, the testimony so taken was 
filed of record, and argument on the motion was had on May i, 1918. 
After hearing the arguments of counsel and carefully reading the entire 
testimony, we are convinced that the motion to quash the contesting 
petition must prevail, for the reason that the bond filed on December 15, 
1917, was not in accordance with the requirements of said recited Act, 
in this : that the bond so filed was not signed by five of the petitioners 
to the contesting petition. 

In the case of John Saitz, whose name is attached to the bond filed, 
he appears both as a surety and principal. Edward Bilsing's name was 
on first as a principal, and then by scratching out the word "principal" 
after his name, and inserting it before his name, he was made a surety. 
The petition to quash averred that this apparent alteration of the instru- 
ment was made after its execution by Bilsing and without his consent. 
This was denied by the answer filed. The. burden, however, of proof 
was on the respondents, and they offered no evidence to prove that the 
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alteration was made before signing. The result of this was to render 
the bond invalid. 

In the answer filed to the petition to quash it is alleged that Bilsing 
is a principal and not a surety, although by the said alteration he was 
made a surety, and his name was also bracketed with the sureties in the 
signature. This would leave, then, even if the instrument wa§ not in- 
validated by its alteration after signature, but one surety, Edward Saitz, 
whose name does not appear in the body of the instrument. Hence the 
statutory requirement in reference thereto not having been complied 
with, the court has no jurisdiction to entertain the same. Southampton 
Township Election, 27 C. B. R., 246, declares that a bond must be filed 
within ten days from filing the petition, and if filed, it must conform 
to the precise requirements of the Act ; and further declares that "where 
authority to proceed in courts of justice is conferred by statute, or where 
the manner of obtaining jurisdiction is prescribed by statute, the mode 
of proceeding is mandatory and must be strictly complied with or the 
proceedings will be utterly void." Endlish on "Interpretation of 
Statutes," page 435. 

In re : Ruddy's Election, 13 York, 67, it was said by Judge Archibald: 
"The certificate of the magistrate is prima facie evidence that the five 
petitioners required by the statute were sworn to the petition, but that 
is the full effect of it, and the testimony which has been taken entirely 
dispels even this. The five petitioners having been called, testify as 
follows: Kelly says he cannot exactly tell whether they were sworn 
or not ; he heard the justice s^ something about the form of an oath, 
but he is not sure whether he administered it or not, and he states posi- 
tively that he did not administer it to him. Other testimony from the 
remaining four is equally dubious. While it is true that there is some 
evidence which would go to show that some of the parties were before 
the magistrate and had he been called to testify about the transaction 
it might have put on a different appearance from what it now bears. 
But he was not called and we must dispose of the case without such 
further possible enlightment as he might be able to give. Taking the 
case as it stands, we are forced to conclude that the parties were not 
sworn to the petition, and that it does not, therefore, meet the require- 
ments of the statute. Rule to quash made absolue. 
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It was conceded by counsel at the hearing that when testimony in 
support of the motion to quash was taken by the ccmimissioner, the 
notary, Werner, who signed the jurat to the petition for contest herein, 
was present and was not called by the contestants to refute the testimony 
of the witnesses who denied ihe truthfulness of the jurat. Nor did he 
of his own accord a^k U^ be sv (;ni in denial of the testimony of those 
witnesses who challenged his jurat. This gave additional force and em- 
pba!^ to the evidence of those witnesses. 

So that in the case at bar, as in Ruddy's Election, supra, the apparent 
affiants were called to testify and the notary was not called. 

In the case of Moyle vs. Morris, 8 Kulp, 510, it was said by the 
coctrt: "It is by ho means conclusive against the suitor to be affected 
jby •such affidavit ; and in the case of an election contest, there is no 
l^;al reason why the direct and positive testimony of any one of the 
teqtiisitc number of persons whose affidavits purport to be attached to 
the petition, may not be received as sufficient to overthrow the presmnp- 
tion tiiat he made the affidavit attributed to him, arising from the fact 
of his signature to the appended form and the purported signature of 
a naafistjratc to an accompanying jurat. We are clearly of the opinion 
that testimony of the character referred to and in explanation of the 
tnannacr of the obtaining the signature, unless its truth is inherently im- 
probable, justifies the conclusion, at least where it is not met by counter 
testimony, that the required affidavit was not made. It is the duty of 
the court to see that the requirements of the statute have been clearly 
met and for that purpose not to hesitate to look beyond the face of the 
papers and take into consideration any legitimate evidence bearing upon 
Ihe subject." The petition and proceedings were quashed in that case. 

The evidence in the case at bar shows that seven of the eight 
'affiants were liot sworn in accordance with what legally constitutes an 
oath. To constitute a valid oath for the falsity of which perjury may 
Ke, there must be an unequivocal and present act in some form in the 
presence of an officer authorized to administer oaths, by which the 
affiant consciously takes upon himself the obligation of an oath. The 
mere delivery of an affidavit signed by the person presenting it to the 
officer for his certificate is not such an act. O'Reilly vs. People of the 
State of New York, 86 N. Y., 154. 
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In Sullivan vs. First National, 37 Tex. Civ. App., 228, it was said: 
"The law requires the affiant to be in the personal presence of the 
officer administering the oath, not to the end that the officer may know 
him to be the person he represents himself to be, for it is not required 
that the affiant be identified or introduced or be personally known; but 
tb the end that he be certainly identified as tlie person who actually 
took the oath." 

In the case at bar, several of the alleged affiants to the jurat of 
the contesting petition, testified that they were called over the telephone 
and askd if that was their signature to said petition. Had they even 
acknowledged their signatures over the telephone or had an oath been 
administered through the medium of the telephone, it would not have 
answered the requirement of the statute, as an oath so administered is 
invalid. 

A very close perusal of the testimony of the witnesses who signed 
the jurat to the contesting petition indicates that they were not sworn. 
Dietz swore positively that he was not sworn. Mr. Storch said he was 
sworn. When asked what was said, his testimony was that Mr. Werner 
asked if he had signed the petition and he held up his hand and answered, 
"Yes.'* This was an affidavit merely that he had signed the petition and 
not that the facts alleged therein were true, as certified by him. In 
addition to that fact, Mr. Williams and Mr. Sacher both testified that 
they visited Storch on the 9th or loth of that month, and he told them 
he had not been sworn, but had simply stated to Werner that he had 
signed the petition. Mr. Bilsing, another signer, swore that Mr. Werner 
came to his place of business and he signed the petition and affidavit, 
and that next day, the 7th, the notary returned and swore him. Crowd! 
said he was not sworn. Rosser, Schwartz and Johns each swore he was 
called on the telephone and acknowledged his signature, but none were 
sworn or asked as to the truth of the facts alleged in the affidavit. Each 
was asked by the commissioner as to the details of the conversation with 
Werner, and in each case it amounted to nothing more than an acknowl- 
edgment that they had signed the petition, and this over the telephone. 

The statute requires that the petition be verified by at least five of 
the petitioners by affidavit taken and subscribed before some person 
authorized by the laws of this commonwealth to administer oaths, and 



Digitized by VjOOQ IC 



3IO LACKAWANNA JURIST 

the fact that these four neither subscribed or took the affidavit before 
Werner conclusively establishes the insufficiency of the contesting peti- 
tion. This of itself is sufficient to invalidate the petition. 

As to the fact that the first bond when presented was approved by 
the court, it was held in the case of Miller's Election, 21 Dauphin, 14, 
that there inadvertent approval of the court of an improper bond does 
not change the legal effect of the bond filed when not in compliance 
with the terms of the Act. In Moritz's Contested Election, 256 Pa., 537, 
in which the bond was approved by the court, subsequently, after the 
ten days required by the Act, the court allowed an amended bond to be 
filed nunc pro tunc, on appeal, the supreme court quashed the pro- 
ceedings on the ground that the bond required by the Act must be filed 
within ten days and the court could not assiune jurisdiction by the filing 
of an amended bond nunc pro tunc. The bond was filed without the 
approval of the court on December 8, 1915. On January 17, the court 
made an order permitting an amended bond to be filed to meet the 
objections urged against the first. Such amended bond was filed Oc- 
tober 24, 1916, nunc pro tunc. The supreme court in its opinion says: 

"The filing of such bond within the time limit is made not only a 
condition of the petitioners' right to proceed with their contest, but a 
condition as well of the court's jurisdiction to hear and determine the 
contest. The provision is not only plain with respect to the essential 
character of the security to be given, but mandatory that except the 
prescribed bond be filed within ten days after the filing of the petition 
to contest, the court shall dismiss the petition." 

In the case at bar the amended petition was not even presented or 
approved by the court; even though it had been, the fact that it was 
not filed within the period provided by statute requires that the motion 
to quash should be sustained. 

In view of the foregoing facts indicated by the record of the case, 
it is evident that the motion to quash the contesting petition must 
prevail. 
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Kramer v. Slattery. 

Practice when equity case is certified under the Act of 1907 — Act of 
1915, P. L. 483. 

When the court certifies an equity case into the law side of the common 
pleas it must be proceeded in accordin^r to the Practice Act 1915. 

Motion for pleadings. In the Court of Common Pleas of Schuyl- 
kill County. No. 235, March Term, 1918. 

E. D. Smith and W, L, Kramer, for motion. 
/. F. Whalen, Contra. 

Koch, J., April 22, 1918. — ^This case was started on the equity side 
of the court, but, upon demurrer which was sustained, it was trans- 
ferred, pursuant to an order of the supreme court, to the law side of 
this court conformably with the provisions of the Act of 1907, P. L., 
440, and we now have before us an application presented by plaintiff's 
counsel for our order, reading as follows : 

"The plaintiff having filed his bill in equity on the second day 
of July, 191 7, in the court of common pleas of Schuylkill county, 
sitting in equity to No. i, September Term, 1917, and which cause 
was on the eleventh day of February, 1918, certified to the law 
side of the court to No. 235, March Term, 1918. 
It is hereby ordered and directed. 

1. That the bill of complaint filed by the plaintiff shall stand 
as the plaintiff's declaration. 

2. That the following questions be referred to the court for 
decision : 

1. Whether the said William L. Kramer or the said John 
Slattery was on the 23rd day of June 191 7, the owner of the 
premises described in paragraph 2 of plaintiff's bill. 

2. Whether the said William L. Kramer or the said John 
Slattery was the owner of the culm or coal dirt banks on the 
tract of land described in the second paragraph of plaintiff's bill. 

3. That the prothonotary is hereby ordered to file this as 
the issue in the cause." 
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We stated at the time the application was made that we could 
not make such an order without the assent of defendant's counsel, and 
that, in the absence of such assent, the case would have to proceed 
under the "Practice Act nineteen fifteen," P. L. 483. 

Where a demurrer in equity is sustained the court "shall certify 
the cause to the law side of the court." Act 1907, P. L., 440. When 
a case is in a court of law, it must be proceeded with according to 
the forms of law, and so far as the "Practice Act nineteen fifteen" 
tends to regulate the forms of law, it must be followed in all "actions 
of assumpsit and trespass, except actions for libel and slander." The 
case before us was apparently brought to restrain the defendant from 
taking a pile of culm to which plaintiff claims the title. Culm being 
personal property, and an injunction not being a remedy respecting 
personal property, we concluded that the plaintiff was in the wrong 
court. In the bill, the plaintiff claimed to own the land upon which the 
culm bank is. Now we cannot say what the plaintiff's form of action 
should be in the court of common pleas. The title to the land may 
come in question and the case may be ejectment; the culm may have 
been taken away but still be the subject of a writ of replevin, and, 
therefore, the case may be replevin. Or the culm may have been made 
use of and by this time put through furnaces and burnt up, wherefor 
an action of trespass would lie, or the case may have such features as 
would imply an assumpsit, and assumpsit might, therefore, be the form 
of action. So far as I conceive, the transference of a case in equity 
to the law side of the court only saves the plaintiff the trouble of issuing 
a writ out of the common pleas. The effect of such transference is 
the putting of the parties into the court of common pleas, bare of any 
pleadings whatever and thus making it necessary for the plaintiff to 
further move in his case by filing such a declaration or statement 
as will make known to the defendant what his claim is, the remedy 
that he proposes to apply and the thing or object he has in view, whether 
that thing be land, specific property, or the value thereof, or damages 
be they compensatory, punative or both. And after the statement or 
declaration has been filed, the laws and rules respecting notice having 
been observed as the case may require, the defendant must take the next 
step and thus the case will proceed. As this is the first time, so far 
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as we know, that this question of practice has arisen in this court under 
the Acts of 1907 and 1915, and as we have no rule of court concerning 
the subject, we have deemed it proper to express the foregoing views 
for the benefit of all concerned. 

We will mark the application refused and will endorse an exception 
thereon for the plaintiff. 



Zuckerman, et al. v. Teutonia Fire Ins. Co. 

Fire insurance — Contract — Laches — Non pros. 

Where plaintiffs brought suit on contract of fire insurance within a year 
after fire, and statement two years thereafter, though in time for earliest 
probable trial in condition of trial list, nori pica urged in analogy to statute 
of limitations will be denied. 

Rule to enter non pros. In the Court of Common Pleas of Luzerne 
county. No. 720, March Term, 1916. 

C. M, Bowman and B. W, Davis, for Plaintiffs. 
John T. Lenahan, for Defendant. 

Fuller, P. J., September 23, 1918. — This action of assumpsit was 
brought February 29, 19 16, and the original summons having been 
returned tarde venit, an alias summons was issued March 20, 1916. 

No further step was taken by either party until June 5, 1918, when 
the plaintiffs filed their statement showing cause of action on a policy 
of fire insurance, for a fire which occurred on or about March 24, 191 5, 
the policy containing a provision that no action should be sustainable 
thereon unless commenced within twelve months after the fire, which 
was done in this case. 

On June 11, 1918, the defendant made this motion for non pros 
on the ground of plaintiff's delay in not filing a statement until more 
than three years after the fire, and more than two years after suit 
brought. 

In support of the motion it is urged that the contractual limitation 
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of twelve months brings the case within the principle on which, in 
analogy to the statute of limitations, a non pros has in certain cases 
been decreed. 

We are not prepared, however, to go quite as far as that, in motions 
of this character. 

The analogy of limitations, as we have pointed out in sundry de- 
cisions, is not an infallible test, nor a fixed rule for determining the 
crucial fact of abandonment on which the motion should be decided. 

Abandonment might occur even within the limitation, and might 
not occur even beyond the limitation. 

We cannot find abandonment when the plaintiffs have gone along 
with their action, by filing a statement in time for trial at the earliest 
probable opportunity in the present belated condition of the trial list. 

Rule discharged. 



Stamps on Bonds. 

Public officers — Bonds — Federal stamp tax. 

No federal tax can be legally imposed on bonds of notaries public, of 
t)rothonotaries or other county officers. 

Request of Hon. Syrus E. Woods, secretary of the commonwealth, 
for opinion. 

Hargest^ Deputy Attorney General, Dec. 28. 191 7. — You have 
asked to be advised whether the war revenue stamps are required on 
the bonds of notaries public, and of prothonotaries and other county 
officers. 

A notary public gives a bond pursuant to the Act of March 5, 
1791 (3 Sm. L. 7), to the commonwealth, for the faithful performance 
of the duties of his office. 

The prothonotaries and other county officials are required to give 
bonds to the commonwealth for the faithful performance of their 
official duties. 

In the case of prothonotaries, the sureties are to be approved by 
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two of the judges of the court of common pleas, and also by the 
governor. 

It is settled beyond question that congress cannot tax the agencies 
and instrumentalities of the state government, or those of its municipal 
sub-divisions, because such municipal sub-divisions are part of the 
machinery of the state government. 

In the very well considered case of State v. Carton, 32 Ind. i 
(2 Am. Rep. 315), it is held that: "Congress has no power to impose 
a stamp tax upon the official bonds given to the state by its officers." 

In this case the bond was that of a sheriff of one of the counties 
of Indiana. 

The bonds to which you refer are given to the commonwealth, and 
required by the commonwealth, for the purpose of carrying out its gov- 
ernmental authority. Those of notaries public, of prothonotaries, and 
ether county officers, are in this class and I am of opinion that no 
federal tax can be legally imposed upon them. 



Steinberg & Co, v. Fay. 

Sales — Goods damaged — Verdict — Expenses for replacing goods — New 
trial. 

Where in suit for seasonable goods sold and delivered, jury finds that 
goods were received in damaged condition, were defective before shipment, 
verdict which includes reimbursement to defendant consignee for reasonable 
expenses in replacing goods will not be disturbed. 

Motion for new trial. In the Court of Common Pleas of Luzerne 
County. No. 922, March Term, 1914. 

C. M. Bowman, for Plaintiff. 
/. L. Morris, for Defendant. 

Woodward^ J., May 31, 1918. — In the fall of 1912, the defendant, 
William M. Fay, a merchant of Pittston, Luzerne county. Pa., purchased 
from the plaintiff, Carl Steinberg & Co., doing business in New York 
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City, a consignment of straw hats for the summer trade of 191 3. The 
hats arrived in a damaged condition, having been soakeci in water 
somewhere en route. The defendant notified the plaintiff promptly of 
this fact, refused to accept them, and asked for instructions as to what 
to do with them. The plaintiff refused to acknowledge any liability 
to take back the hats, whereupon the defendant went into the open 
market and purchased hats to take the place of the ones that were 
damaged. 

The plaintiff brought this suit to recover the price of the hats, claim- 
ing that they were delivered in good condition to the carrier^ and that 
any loss should, therefore, fall upon the defendant and not upon the 
plaintiff. The defendant subsequently, under an agreement with the 
plaintiff, sold some of the damaged hats for thirty-six dollars. 

The verdict of the jury settled these facts in favor of the defendant : 

I. That the hats were delivered in a damaged condition; that 
the damage was done before they left the custody of the plaintiff; that 
defendant was not liable and was entitled to set-off against the claim of 
the plaintiff $115, representing the price of the hats which the defen- 
dant bought to take the place of those damaged, plus the expense he 
was put to, and minus the salvage on the hats, $36, making a net sum 
of $79, for which they gave their verdict in favor of the defendant. 

Plaintiff has filed nine reasons for a new trial. The only one 
that we had any doubt about was the fourth, to wit: 

"The court erred in permitting defendant to give testimony as to 
the alleged expense defendant claims he was put to in buying other 
hats to replace those bought from plaintiff.'* 

We allowed the jury to certify a verdict in favor of the defendant 
for the price of the hats he was obliged to buy, and, in addition thereto, 
the necessary expenses to which he was put, on the theory that he was 
entitled to be made whole by being placed in the same position that he 
would have been in had the hats that he ordered from the plaintiff 
arrived in good condition, and that to place him in this position he was 
entitled to any necessary expenses that he was put to. He testified that 
he had to spend three days in New York visiting wholesale places in 
order to secure hats to take the place of those purchased from the 
plaintiff, and charged up his railroad fare, his hotel bills, and freight on 
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the hats, the total charge being $151, $78 of which was the price of the 
hats, the balance for expenses. 

The jury did not allow him all the expenses that he claimed, but 
cut his claim down to $115, from which they deducted $36 for salvage 
on the damaged hats, leaving the net verdict $79, which we think is a 
fair verdict under the circumstances. 

In most of the cases that we have examined the question of expense 
was not involved, the defendant's claim for set-off being limited to the 
cost of the articles purchased to take the place of the damaged goods, 
or goods not up to samples, or to the cost of correcting defects in work 
not up to specifications. 

In Johnson v. Freeman, 160 Pa. 317, the court below instructed 
the jury that they might allow the defendant as a set-oflf against plain- 
tiff's claim for a piece of machinery ordered by the defendant and sup- 
plied by the plaintiff which was not up to specifications, not only the 
cost of remedying the defects, but the necessary expenses to which he 
was put which were the result of those defects, and this instruction 
was approved by the supreme court on appeal and judgment affirmed. 
This seems to be reasonable and we have found no decisions in which 
It has not been allowed where claimed. 

The exceptions are, therefore, dismissed, and motion for new trial 
is denied. 



Cardot v. Erie County Commissioners, et al. 

Coroner — Post-mortem — Special fee — Act of April 16, 1907. 

Under the Act of April 16, 1907, P. L. 92, requiring the coroner "In all 
cases where the cause of death is of a suspicious nature or character ♦ ♦ ♦ 
to make or cause to be made" an autopsy, the coroner may employ a physician 
to make the post-mortem examination at the expense of the county, but if he 
makes the examination himself he is not entitled to any fee or compensation, 
as public officials hold thir offices cum onere, and there is no statutory 
authority authorizing the payment of such a fee by the county. 

Petition' for mandamus. In the Court of Common Pleas of Erie 
County. 
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S, Y. Rossiter, for Plaintiff. ; 

/. C. Thomas, for Defendants. 

Whittelsey, J. — There is no dispute as to the facts in this case. 
The plaintiff is the coroner of the county of Erie, Pennsylvania, duly 
elected and qualified, and as such is entitled to the fees provided by 
law for the performance of the duties of his office, to be paid by the 
county of Erie. 

The defendants are respectively the duly elected and qualified com- 
missioners and controller for the county of Erie, whose duty it is to 
provide for the payment of the legal fees owing to the coroner of the 
said county for the performance of the duties of his office. 

That on Aug. 27, 191 7, the plaintiff, as such coroner, performed a 
post-mortem examination upon the body of Joseph Koniecznz, who came 
to his death as a result of a gunshot wound fired by Alexander Brock. 

The petitioner presented to the defendants a bill for $25 as compen- 
sation for the porformance of the said post-mortem examination, and 
demanded payment thereof, and they refused to pay the said bill, 
claiming that there is no act of assembly authorizing said payment by 
them. 

The plaintiff claims that he is entitled to -a reasonable compensation 
for his services in the performance of the post-mortem examination, as 
above stated, and it is not denied that $25 is a reasonable compensation 
for the services performed. 

To maintain his claim, the plaintiff refers to the Act of April 16, 
1907, P. L. 92, the 1st section of which is as follows: "That it shall 
be the duty of the coroner and the deputy coroner of any county in 
this commonwealth, in all cases where the cause of death is of a sus- 
picious nature and character, to cause an investigation of the facts con- 
cerning said death, and to make, or cause to be made, such an autopsy 
as the facts of the case may demand, by such official." 

The plaintiff contends that by this Act of assembly it is the duty 
of the coroner "to make, or cause to be made, such an autopsy as the 
facts of the case may demand, by such official," and being authorized to 
make an autopsy, it necessarily follows that he is entitled fo compensa- 
tion therefor, to be paid by the county. 
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The defendant contends that even if the Act does make it the duty 
of the coroner to make an autopsy or post-mortem examination, it does 
not provide for the payment of any fee or compensation therefor, and 
that there is no provision for the payment of any fee or compensation 
in the Act of February 23, 1870, P. L. 226, entitled "An Act to ascer- 
tain and appoint the fees to be received by the coroner in the County 
of Erie," or any other Act of assembly. 

The law seems to be well settled that public officers take and hold 
their offices cum onere, and can claim no compensation for services 
rendered which are not specified and provided for in the fee bill cited : 
Lehigh County v. Semuel, 124 Pa. 358. 

A public officer claiming salary, fees or compensation for services 
must show that such compensation is authorized by law before he will 
be entitled to recover : Rothbrock v. Easton School District, 133 Pa. 487. 

In delivering the opinion of the court in Mercer County Commis- 
sioners V. Patterson, 2 Rawle, 106, Mr. Justice Huston says, on page 
107 : "It is time it was known that every officer accepts his office with 
its incidents and its legal emoluments and legal expenses and incon- 
veniences; if he does not like these, let him decline the office; if he 
accepts it, he has no right to take from individuals, nor to claim from 
the county, under color of his office, anything not given him by the 
law." To the same effect are the following cases : Bussier v. Pray, 7 
S. & R. 447; Irwin v. Commissioners of Northumberland County, i 
S. & R. 505 ; Hahn v. Derr, i Woodw, 178; Com. v. Watts, 21 Pa. C. C. 
Reps. 556; County v. Conrad, 36 Pa. 317; County v. Com., 72 Pa. 80. 

In the face of the authorities cited above, we cannot sustain the 
contention of the plaintiff that he is entitled to the compensation claimed 
by him, as he has been unable to point to any statute authorizing the 
payment of the same by the county. 

It is well settled that he may employ a physician to hold a post- 
mortem examination in a proper case, and that the county is liable for a 
reasonable compensation to such physician for his services : Allegheny 
County v. Watt, 3 Pa. 462; Northampton County v. Innes, 26 Pa. 156; 
Allegheny County v. Shaw, 34 Pa. 301 ; Allegheny County v. McCIung, 
53 Pa. 482; Com. V. Harmon, 4 Pa. 260; Pickett v. Erie County, 19 
W. N. C. 60. 
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In our opinion, this cannot give the coroner himself any right to 
compensation for holding a post-mortem examination, in the absence of 
statutory authority giving it to him. 

After due consideration, we are of the opinion that the mandamus 
must be refused and the petition dismissed, at the cost of the plaintiff. 

The mandamus is refused and the petition is dismissed, at the cost 
of the plaintiff. 



Boyd's Estate. 



Decedents' estates — Widow's election to take against the will — Act 
April 21, 1911^ P. L. 79 — Direction to pay specific debts — Devises. 

The mere fact that there may have been undue delay by a widow in 
electing to take against her husband's will, does not forfeit the right. Where 
the settlement «of an estate has not been delayed or interfered with, and no 
intervening rights, which may have accrued, will be disturbed, and no injury 
will result to the parties interested in the estate, mere lapse of time will 
not deprive the widow of her right to election. 

Where a decedent gives his whole estate to his wife, and also directs, 
"the amount owed by me to my mother, Emma R. Boyd, must first be paid, if 
any of the said amount remains unpaid at the time of my death," the language 
is not definite enough to inform the devisee what amount she would have to 
pay, if she would accept the devise. Under these circumstances, the mere 
fact that considerable time elapsed before the election was made, does not 
prevent or estop the widow from electing to take against the will. 

One is not bound to elect until he is fully informed of the relative ^alue 
of the things he is to choose between; and if he makes an election before 
the circumstances necessary to a judicious and discriminating choice are 
ascertained, he will not be bound. 

Exceptions of Emma R. Boyd to the widow's appraisement 
under the Act of April ist, 1909. In the Orphans' Court of Berks 
County. 

ScHAEFFER, P. J., September 28, 1918. — Guy M. Boyd, a resident 
of the City of Reading, died on December 13th, 191 5, leaving his last 
will and testament, wherein he gave his whole estate to his wife, Dora 
Boyd, and also directed, "She to pay all just claims and bills held 
against me. The amount owed by me to my mother, Emma R. Boyd, 
must first be paid if any of the said amount remains unpaid at the time 
of my death." Letters of administration c. t. a., were granted to Dora 
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Boyd, the decedent's widow, on October 3d, 1916. On February 2nd, 
1917, Emma S.. Boyd, the exceptant, brought suit in the court of 
common pleas against Dora Boyd as administratrix and individually ; and 
on April nth, 1918, she recovered a verdict against Dora Boyd, as admin- 
istratrix, for the sum of $3,225. On April 19th, 1918, Dora Boyd, the 
widow, filed her election to take against the will of her husband, the 
decedent, claiming the widow's exemption of $300, and also $5,000 
under the Act of 1909 and its supplements. Appraisements setting 
apart the widow's exemptions were made and filed, whereupon excep- 
tions were filed by Emma Boyd, the mother of the decedent. 

In the $300 appraisement appears an item, "cash $112.25," and 
in the $5,000 appraisement there is an item, "cash from Rajah Temple 
balance $398.15." These items are excepted to on the ground that the 
money included in them is the property of Emma R. Boyd, the excep- 
tant. Counsel for the widow has asked, that since there is a dispute as 
to ownership of this particular money, these items might be eliminated 
from the appraisement, and the same confirmed accordingly. This is 
to be done without prejudice to the widow, to contest the allegations 
set forth in the exception, in a proceeding to establish the ownership of 
the money. The second and third exceptions to the $5,000 appraise- 
ment are as follows : 

"2. The election to retain real estate of the said Guy M. Boyd, 
situate on the northeast corner of Sixteenth and Haak streets, in the 
City of Reading, and its appraisement thereof, are excepted to for the 
following reasons, to wit: exceptant is a creditor of the said Guy M. 
Boyd in the sum of $3,000, with interest from October 6th, 1915, and 
brought suit in the court of common pleas of Berks county, to No. 85, 
February Term, 1917, and on April nth, 1918, recovered a verdict 
against the said Dora Boyd, administratrix c. t. a., of Guy M. Boyd, 
deceased, in the sum of $3,225. This verdict remains unsatisfied. 

"That said Guy M. Boyd left his last will and testament, a copy 
of which is hereto attached, marked Exhibit A, wherein he gave all 
his property, real and personal, to his wife, Dora Boyd, and directed 
that she pay all just claims and bills held against him, and specifically 
directed that 'the amount owed by me to my mother, Emma R. Boyd, 
must first be paid, if any of the said amount remains unpaid at the 
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time of my death.' That said will was duly presented by the said Dora 
Boyd for probate to the register of wills of Berks county, on October 
3d, 1916, and for letters of administration cum testamento annexo, copy 
of her said petition being hereto attached, marked Exhibit B. That 
letters of administration cum testamento annexo of said Guy M. Boyd, 
deceased, were granted to her, the said Dora Boyd, who thereupon quali- 
fied as such administratrix, a copy of her affidavit being hereto attached, 
marked Exhibit C, the will remaining of record in the office of the 
register of wills di Berks county, in Will Book No. 29, page 393. 

"3. That said Dora Boyd, widow of said Guy M. Boyd, deceased, 
having proved the will of said Guy M. Boyd accepted letters of adminis- 
tration thereon, qualified as administratrix of his estate, used property 
which she claimed as belonging to his estate, is estopped from electing 
to take against the will of her said husband, and particularly against 
exceptant who proceeded to suit, trial, and a verdict in her favor, on a 
just claim recognized by the said Guy M. Boyd in his said will, and 
directed by him in said will to be paid." 

These exceptions in substance are, that this appraisement should 
not be confirmed because the verdict of $3,225 secured by exceptant re- 
mains unsatisfied, and because the widow, by her actions and delay is 
estopped from claiming against the will at this late date. We will first 
examine the question, whether there is anything in the law or the facts 
connected with the settlement of this estate, which prevented the widow 
from taking against the will at the time she did. It appears that her 
election in writing was ijiade on April nth, 1918, one year, six months 
and eight days after the letters of administration were issued. The 
Act of April 2ist, 191 1, P. L. 79, prescribes the procedure to be fol- 
lowed in making an election to take un^er or against the wills of de- 
cedents. This Act of Assembly fixes no time within which the election 
must be made. It merely provides that where there has been a neglect 
or refusal to elect within the time prescribed by the order of the court, 
that a certified copy of the final decree of the court shall be recorded. 
The penalties prescribed in Section 2 and Section 3 of this Act, for 
not making an election are : the non-participation in the distribution of 
the estate and fixing of the rights of the parties by the court where 
there has been a neglect or refusal to take." 
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Since the Act specifies no time within which the election must be 
made, it naturally follows, that the law contemplates that a reasonable 
time shall be allowed within which this right may be exercised. The 
mere fact that there may have been undue delay in making an election, 
does not forfeit the right. Unless parties are injured, mere delay has 
never been held to deprive a widow of the right of election. And where 
the settlement of an estate has not been delayd or interfered with, and 
no intervening rights, which may have iaccrued, will be disturbed, and 
no injury will result to the parties interested in the estate, mere lapse 
of time will not deprive the widow of her right to election. However, 
if any one is induced to take action toward the estate, either by the 
conduct or neglect of the surviving spouse to make an election in a 
reasonable time, such spouse will not be permitted to exercise such 
right, if by doing so, it would do injustice to the party who acted in 
pursuance of such conduct or neglect. 

The exceptant contends, that the widow, after taking out letters of 
administration, evidenced by her actions her purpose to take under the 
will ; and that she repudiated this action and took against the will, only 
w^hen she discovered that the verdict of $3,225 against the estate, would 
have to be paid by her if she took under the will. There is no evidence 
to prove that the widow knew or had means of knowing the amount 
due by the decedent to the mother. It was only after suit was broughf 
on a note, which on its face was barred by the statute of limitations, 
and a verdict recovered, that the amount of indebtedness became def- 
initely fixed. Up to this time the widow did not know the true value 
or status of the estate and consequently was not in a position to make 
an intelligent election. She had the right to know what burdens she 
was assuming, if she took under the will, and this fact could only be 
determined in the way it was, namely, by a suit at law. The language 
of the will, referring to the payment to be made to the mother of "the 
amount owed by me," can hardly be said, to be definite enough to inform 
the devisee what amount she would have to pay if she would accept 
the devise. Under these circumstances, the mere fact that considerable 
time elapsed before the election was made, does not prevent or estop 
the widow from making such election : Anderson's Appeal, 36 Pa. 476- 
496; Boileau's Estate, 201 Pa. 493. Exceptant also argues, that the 
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widow is estopped, because she took out letters of administration and 
used the property belonging to the estate. The granting of letters of ad- 
ministration to the widow, does not bar the widow from claiming her 
rights under the law. The occupancy of the real estate by the widow 
does not necessarily deprive her of the right to make an election against 
the will, in view of the developments in this estate. In Anderson's 
Appeal, supra 476, the actual leasing of the real estate devised to the 
widow was in itself not to be regarded as an election by matter in pais. 
One is not bound to elect until he is fully informed of the relative value 
of the things he is to choose between ; and if he makes an election before 
the circumstances necessary to a judicious and discriminating choice are 
ascertained, he will not be bound : Anderson's Appeal, supra, p. 496. 

We think that in view of the facts appearing in this case, the 
widow had the right to make an election at the time it was made, and 
consequently in the exercise of this right she can take whatever the law 
would give her in the case of an intestacy. Exceptant has asked us in 
case we should determine that the election was valid, to withhold con- 
firmation of the appraisement, because the property included in the 
appraisement is subject to the Hen of a judgment for $3,225, which re- 
mains unpaid. Since the widow takes the property subject to the pay- 
ment of the debts, we do not see why the appraisement should not be 
confirmed at once. 



Lyle V. Hutchins Car Roofing Co. 

Applicability of Workmen's Compensation Act of 191 5 to injuries to 
minors while in prohibited employments. 

Where a suit is brought by a minor for personal injuries sustained by 
him while engaged in an employment prohibited by the Act of 13 May, 1915, 
P. L. 286, and a demurrer is filed challenging the right of the plaintifE to 
bring such an action because the plaintiff's remedy, if any, is under the 
Workmen's Compensation Act of June 2, 1915, P. L. 736; it was held, that the 
Legislature in providing for the ingrafting of statutory provisions on contracts 
of hiring had in mind contracts which were valid in law, or at least, contracts, 
the making of which were not prohibited by express legislative enactment, 
and that the workmen's Compensation Act of 1915 does not preclude the ^ 
plaintiff in this case from this common law remedy. 



Digitized by VjOOQIC 



LACKAWANNA JURIST 325 

Question of law raised by affidavit of defense. In the Court of 
Common Pleas of Westmoreland County. No. 121, August Term, 191 7. 

Harry C. Golden and Moorehead & Smith, for Plaintiff. 
Dalzell, Fisher & Hawkins and Wm. S. Rial, for Defendant. 

CoPELAND^ P. J. — The plaintiff, John Lyle, by his brother and next 
friend, Rex Lyle, brings this action against the defendant, Hutchins Car 
Roofing Company, a corporation, for personal injuries sustained while 
in its employ. He sets forth the grounds of his action, in substance, 
as follows: That on the 22nd day of March, 1917, he was employed 
by the defendant company, in its plant at Hyde Park, Westmoreland 
County, Pennsylvania, to run a power machine, for the purpose of 
transforming plates of tin or metal into blocks or putting edges on tin 
or metal plates; that, while thus engaged, he was injured by having 
his hand caught in the machine with the result that the amputation of 
two or three fingers on his right hand was necessitated; that the injury 
he received was the result of unlawful conduct and negligence upon 
the part of the defendant company in employing him contrary to the 
laws of this commonwealth regulating the employment of minors gen- 
erally and the laws regulating the particular kinds of work in which 
minors may be employed — the plaintiff, at the time of the accident, 
being fifteen years of age; that, when injured, he had been working 
for the defendant company for a period of two or three days; that 
he was employed to work for a day of ten hours in violation of law; 
that he was an inexperienced and youthful employee; that proper and 
adequate instructions and warnings, as required by law, had not been 
given him and that the work assigned to him was dangerous and 
hazardous and of the nature for which he legally could not be employed. 

The defendant company challenges the sufficiency of the statement 
of claim filed in this case on the ground that the pla:ntiff*s remedy, 
if he has any at all, is under the Workmen's Compensation Act of 
June 2, 191 5, P. L. 7Z^. This challenge of the sufficiency of the 
statement of claim upon the part of the defendant company raises this 
question of law : Can the plaintiff maintain his action at common law 
as it is now brought or does the Workmen's Compensation Act, supra, 
defeat his action? The plaintiff in this case was fifteen years of age. 
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having been born December 5, 1901, and if he is to escape this provision 
of an implied agreement to be bound by the terms of the Act, it is 
because he is incapable of contracting or because such contract of 
hire is prohibited by legislative enactment. 

The Child Labor Act of 13th May, 191 5, P. L. 286, which was on 
the statute books at the time the Workmen's Compensation Act, supra, 
was passed, clearly prohibits the employment of a minor under fourteen 
years of age, and forbids the employment of minors between fourteen 
and sixteen years of age and forbids the employment of all minors under 
fourteen years of age in certain specified occupations and, in others, under 
certain restrictions. Under the circumstances as set forth in the plaintiff's 
statement of claim, as was said in Hetzel v. Wasson Piston Ring Com- 
pany, 98 Atl. Rep. 306, "it can hardly be doubted that the legislature, 
in providing for the ingrafting of these statutory provisions on con- 
tracts of hiring, had in mind contracts which were valid in law, or, at 
least, contracts the making of which was not prohibited by express 
legislative enactment ; for it would be entirely unreasonable to attribute 
to the legislature the intention of adding terms to a contract of hiring 
which it had already prohibited the parties thereto from making." 

To us, this is a plain proposition of law that, where a minor has not 
attained the age at which he can be legally employed, he cannot be re- 
garded as an employee, and considered as having entered into an implied 
contract under the provisions of the Workmen's Compensation Act, 
supra. It is true that Section 302 (a) says: "In the employment of 
minors, article three shall be presumed to apply, unless the said written 
notice be given by or to the parent or guardian of the minor," but we 
must keep in mind, in construing this Act of Assembly, that the legisla- 
ture, at the same session, enacted a law forbidding the employment of 
children under the age of fourteen years and forbidding the employment 
of children between the ages of fourteen and sixteen years in certain 
specified occupations and permitting their employment in other occupa- 
tions with certain restrictions. We also must keep in mind that this 
Act does not authorize or empower minors to contract. We also must 
keep in mind the manifest purpose in enacting laws which relate to 
and directly aflfect employer and employee, and especially the purpose 
to safeguard children under sixteen years of age, an3 when we keep 
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these things in mind we are led to the conclusion that the words, 
"all natural persons," as used in Article i, Section 104, of our Work- 
men's Compensation Act, must be construed in the light of and as 
affected by statutes relating to the employment of minors. It also must 
be kept in mind that the plaintiff's statement in this case sets forth, in 
paragraph 14, that he is emancipated; that his father is dead; that 
his mother is married to a second husband, and that he is supporting 
himself by his own earnings in whole or in part. The plaintiff in 
this case was without proper persons to whom to give written notice 
and he cannot be considered in the contract of hiring as impliedly 
agreeing to accept the provisions of Article III of this Workmen's 
Compensation Act. 

The more we study this case the more we are led irresistibly to 
the conclusion that the legislature, when it passed this Workmen's 
Compensation Act and especially Article III, which relates to the 
contract of hiring and written notice to be given by either party, had 
in mind contracts which were valid in law and which were not pro- 
hibited by express legislative enactments. In construing this Act in 
reference to minors we must keep in mind legislation in relation to their 
employment and place a construction on it in harmony with legislation 
passed for the protection and betterment of minors and with that pro- 
hibiting the employment of minors. In reaching the conclusion that 
the plaintiff, in this case has the right of a common law action we 
believe we are giving effect to the kind of contracts the legislature had 
in mind when it passed the Workmen's Compensation Act, to wit: 
valid contracts are not contracts prohibited by legislative enactments. 
To reach the opposite conclusion would be to tear down the protection 
legislation has thrown around the minor, and this protection we believe 
the legislature did not intend to disturb when our Workmen's Compen- 
sation Act was made into a law. 

Now, to wit, the 26th day of January, 1918, after argument and 
after due consideration, it is ordered, adjudged and decreed that the 
Workmen's Compensation Act does not preclude the plaintiff from a 
common law action; that the affidavit of defense is insufficient, and 
that the defendant, within fifteen days from the date of this decree, 
may file a supplemental affidavit of defense, as required by law. 
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y. M. C. A. War Service. 

State employee — Military and naval forces — Dependents — Act of June 7, 
1917, P. L. 600. 

The Young Men's Christian Association is not a branch of either the 
military or naval service of the United States Government so that a state 
employee who enters the service of the association is not within the pro- 
visions of the Act of June 7, 1917, P. L. 600, and his dependents are not 
entitled to half pay during such service. 

OFFICE OF THE ATTORNEY GENERAL. 

Harrisburg, Pa., August 5, 1918. 
Hon. William J. Roney, 

Manager, State Workmen's Insurance Fund, 
Harrisburg, Pa. 

Dear Sir: 

Your favor of the 23rd ult., addressed to the Attorney General, 
is at hand. You ask to be advised whether one of the employees of 
the State Workmen's Insurance Fund who has gone to France to act as 
an agent of the Young Men's Christian Association is within the pur- 
view of the Act of June 7, 191 7, P. L. 600. 

This Act provides: 

"That whenever any appointive officer or employee, regularly em- 
ployed by the Commonwealth of Pennsylvania in its civil service, or by 
any department, bureau, commission, or office thereof, * * * shall 
in time of war or contemplated war enlist, enroll, or be drafted in the 
military or naval service of the United States, or any branch or unit 
thereof, he shall not be deemed or held to have thereby resigned from 
or abandoned his said office or employment," and under certain condi- 
tions his salary or a part thereof may be paid to his dependents. 

This Act of Assembly plainly comprehends only those who enter the 
military or naval service of the United States. The Young Men's Chris- 
tian Association is not a branch of either the military or naval service. 
It is a voluntary association doing creditable and commendable work 
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in connection with the military service, but can not be classed as a 
part of such service and therefore is not within the terms of this statute. 
For these reasons I advise you that an employe of the State Work- 
men's Insurance Fund who has gone to France as an agent for the 
Young Men's Christian Association is not entitled to the benefits of 
this statute. Very truly yours, 

Wm. M. Hargest, 
Deputy Attorney General. 



Bohn, et al. v. Hack. 

Equity — Cancellation of deed — Pleadings — Parties — Undivided interest. 

Plaintiffs were entitled to a decree where it appeared that defendant has 
caused his name to be inserted in a deed for real estate executed in blank and 
placed the same on record. In such a case defendant had no right to claim 
possession of the deed because some of the plaintiffs were indebted to him. 

Where each of the plaintiffs had a right to maintain a separate bill against 
a defendant, it is not necessary that all should be joined. Equity will take 
jurisdiction and decree relief. 

In Equity. In the Court of Common Pleas of Allegheny County. 
No. 607, January Term, 1918. 

Harrison & Harrison, for Plaint iflfs. 

A. B. Angn^y and /. il/. Shields, for Defendant. 

Shafer, p. J., June ii, 1918. — The bill is to set aside the deed 
put on record by the defendant, and for reconveyance by him to the 
plaintiflfs. * 

FINDINGS OF FACT. 

First. Elizabeth Bohn was the owner in fee of a house and lot 
in the City of Allegheny, and being such owner died in June, 1913, 
intestate, leaving to survive her her husband, John Bohn, and four 
children, Edward Bohn, Elsie Bohn, Clara Thyn and Flora Law. 
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Second. After her death John Bohn was in possession of the 
property and the children, except Flora Law, lived with him in it. 
An offer having been made to them for the possession of the property, 
John Bohn and Edward Bohn consulted with the defendant, who was 
a brother of the deceased Elizabeth Bohn and had been advising and 
assisting his sister and the family before that time, as well as advancing 
them some money. The defendant talked with the proposed purchaser 
and found that his money was tied up for some time, and thereupon 
it was suggested that a deed should be drawn up, to be signed by John 
Bohn and the children of Elizabeth Bohn and the name of the grantee 
left in blank and the amount of the purchase made one dollar, and 
this deed was to be given to the defendant so that he could close up 
the deal with the purchaser or with any other purchaser he might find, 
by inserting the name; and such a deed was actually drawn, executed 
and acknowledged by John Bohn and the children, and the husbands 
and the wives of those who were married. 

Third. The proposed sale Vas not carried out, and after the 
execution of the deed by him, Edward J. Bohn died, in August, 1916, 
intestate and without issue, leaving a wife, Ida Bohn, who is not a 
party to this bill and was not living with her husband at the time of the 
execution of the deed or at the time of his death. 

Fourth. Some time thereafter, in January, 1917, John Bohn went 
to the defendant and insisted that the house should be sold, and, as the 
defendant alleges, told the defendant that the children desired to have 
him take over the property, whereupon the defendant caused his own 
name to be inserted as grantee in the deed and put it on record in 
the recorder's office of Allegheny county in Deed Book Vol. 1870, 
page 415. 

Fifth. The defendant claims that Elizabeth Bohn owed him cer- 
tain sums of money and that Edward J. Bohn was also indebted to him ; 
and in his answer declares his willingness to reconvey to the persons 
who are legally entitled to the property subject to the encumbrances 
against the same, on condition that the indebtedness of Elizabeth Bohn 
and of Edward J. Bohn to him be paid. 

Sixth. Flora Law, one of the children of Elizabeth Bohn, and 
Ida Bohn, widow of Edward J. Bohn, are not parties to this proceeding. 
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Seventh. The plaintiffs herein did not agree to the insertion of 
the defendant's name in the deed nor any delivery of it to him, and 
knew nothing of it until after it was recorded. 

Eighth. John Bohn died in August, 19 17. 

CONCLUSIONS OF LAW. 

First. It is too plain for argument that the defendant could not 
use the deed which had been given to him to make a conveyance to 
some third person as a means of taking title to himself and especially 
without the payment of purchase money; and further, that the deed 
of Edward J. Bohn could not be delivered after his death; and that 
therefore the deed passed no title to the defendant, at least as against 
the plaintiffs in this bill, and is a mere cloud upon their title. 

Second. The defendant has no right to retain the deed as security 
for any moneys which Elizabeth Bohn or Edward J. Bohn owed him. 

Third. The defendant earnestly contends that the bill cannot be 
maintained by the present parties because they are not joined by Flora 
Law and Ida Bohn. Each of the plaintiffs is a claimant in common 
with them, having an independent estate in a share of the rent, and I 
can see no reason why any one or all of the plaintiffs could not main- 
tain a separate bill for his own right, whether the others were willing 
to join with them or not. 

Fourth. Plaintiffs are therefore entitled to a decree that the deed 
in question, recorded in the recorder's office of Allegheny County 
in Deed Book Vol. 1870, page 415, be declared to be a nullity as to 
them, and that the defendant execute and deliver to them his deed, 
conveying to Elsie Bohn, Clara Thyn, plaintiffs herein, each an undi- 
vided fourth in the property in question, being the share derived from 
their mother; and to each of them one-twelfth undivided in the same 
property, subject to the rights of Ida Bohn as widow of Edward J. 
Bohn, being the shares descending to them from said Edward J. Bohn ; 
and that defendant pay the costs. 
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Bolig's Estate. 

Decedents estates — Claim for nursing and boarding. 

Where a claim is made by a son-in-law, against the estate of his mother- 
in-law, for nursing and boarding decedent, without proof of a contract to 
pay for same, and it appears that other sons of the decedent had nursed and 
boarded her without charge for equal periods of time, the presumption is 
strongly against the existence of any such relation as will justify the inference 
of an implied contract. 

Adjudication: Claim of Frank H. Kegerise. In the Orphans' 
Court of Berks County. 

George J, Gross, for Claimant. 
H. Robert Mays, for Accountant. 

ScHAEFFER, P. J., September 28, 1918. — Frank H. Kegerise, a son- 
in-law presented a claim against the estate, upon a quantum meruit, 
for nursing and boarding decedent from Aug. 31, 1916, to October 12, 
[917, which includes the last illness. The period covered by the claim 
is four hundred days, and claimant suggests a fair allowance to be $400, 
or $1.00 per day. The objection is, that there was no special contract 
between the parties. 

The court has no doubt from the testimony presented, that the 
claimant rendered services. It is also clear that the services were 
not only continuous for the period claimed, but of an onerous and 
disagreeable character. When testatrix died, she was seventy years of 
age, had been blind, and suffering from paresis. As a result of her 
impaired mental condition, she required constant watching, and being 
blind, of course, made her utterly helpless without much personal atten- 
tion to her needs on the part of some one. Besides all this, it was testi- 
fied by the attending physician that she had lost control of her bowels 
and bladder ; and this added to the general unpleasantness of the situa- 
tion for those having charge of her. This testimony is undisputed; 
and in the court's mind it leaves no question that to the Kegerise family, 
in the latter days of her life, testatrix was a great care and burden. 
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It was also testified, however, that when testatrix took sick in 
1916, she happened to be in the Kegerise home as a result of her habit 
of dividing her time among all of her children. For some years prior 
to her last illness, her custom had been to visit the homes of her 
children, remaining with each for periods of more or less duration, 
and paying nothing for nursing and boarding. John F. Bolig, one 
of the sons, testified that immediately following his father's death, 
testatrix had lived with him for over two years; she had also left his 
home for her last visit to the Kegerise home. Harry and Joseph 
Bolig, two other sons, testified that during the several years before her 
death she had also lived in their homes. None of these witnesses 
charged testatrix anything for her maintenance. 

It is owing to this latter state of facts — that at some time or other 
each of the children maintained their mother without charge — that 
the objection to this clairn arises; and the court thinks the objection 
must be sustained on the following language in Gery vs. Weber, et al., 
151 Pa. 396: 

"The undisputed facts of the case appear to bring it within the 
]:jrinciple of McHenry's Appeal, i Adv. R. 689, in which it was held 
that a son-in-law cannot recover for nursing, etc., of his mother-in- 
law where it appears that the decedent, an aged woman, had for years 
divided her time between her son and daughter, wife of claimant, 
living with each of them, at stated intervals, as a member of their 
respective families, without paying or agreeing to pay for such care 
and attention as her age and the state of her health required. In 
such cases the presumption is strongly against the existence of any 
such relation as will justify the inference of any implied contract: 
Hauck vs. Hauck, 99 Pa. 552; Patton vs. Conn, 114 Pa. 186." 

The claim, therefore, must be disallowed. 
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Heckman v. Heckman. 

Judgments — Rule to open — Lien on subsequent ittdebtedness — Effect 
on innocent third party — Question for jury. 

Whilst as between the original parties a judgment confessed by the 
one to the other may by their agreement be made to stand for subsequently 
arising indebtedness, this cannot be done to the prejudice of innocent third 
parties. 

Whether or not there has been an agreement by which a third party 
could be effected, and whether or not the indebtedness represented by the 
confessed judgment arose from transactions or advances which the judgment 
was originally intended to stand for are questions for the jury. 

Rule to open judgment. In the Court of Common Pleas of Berks 
County. No. 54, April Term, 1914, J. D., No. 8, February Term, 
1918, E. D. 

Joseph R. Dickinson, for Plaintiff and Rule. 
W, Kerper Stevens, for Defendant. 

Endlich, p. J., October 7, 1918. — In the fall of 1913 the defendant 
made some alterations to a property then owned by him, for which he 
needed money. The plaintiff, his brother, agreed to advance what the 
defendant required, the latter to secure him by confession of a judg- 
ment in his favor. The judgment eventually settled upon was for 
$2,000, plus $100 attorney's collection fee, and was accordingly entered 
for $2,100 to No. 54, April Term, 1914. Partial payments reduced this 
amount, as plaintiff concedes, to $2,068.50 (including collection fee), 
but as defendant insists, to $1,600. About the time of the confession 
and entry of the judgment a promissory note for $2,000 was given 
by the defendant to the plaintiff for the same debt as the judgment, 
which note was admittedly reduced by partial payments to $1,600. That 
amount was offered to the plaintiff in satisfaction of the judgment, 
but refused by him. An execution issued by him upon the judgment 
for $2,068.50,, with interest, was levied on the property referred to. 
In the meanwhile, on June 17, 1916, that property had been conveyed 
for a good and valuable consideration to defendant's wife, Daisy 
Wisser Heckman, and she is now here asking to have the judgment 
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opened in order to ascertain how much is due on the same. Upon her 
petition this rule was granted. The question in controversy between 
the parties is whether the judgment stands for $2,068.50 or only 
for $1,600. 

As already stated, the reduction of the $2,000 promissory note to 
$1,600 is undisputed. But the plaintiff holds another note originally 
for %Z77A7y i^ow reduced to $370, first given on Nov. 9, 1916, i. e., 
subsequently to the above-mentioned conveyance of the property; and 
it is the contention of the plaintiff that the judgment is to be treated 
as covering that promissory note, or the indebtedness it represents, 
as well as the larger one. It admits of no doubt, under Pierce vs. 
Black, 105 Pa. 342; Bank vs. Mosser, 161 lb. 469; Weiskircher vs. 
Volk, 29 Pa. Super. Ct. 611, and similar cases, that as between the 
original parties a judgment confessed by the one to the other may 
by their agreement be made to stand for subsequently arising indebted- 
ness. But the same cases are authority for holding that this cannot 
be done to the prejudice of innocent third parties. Whether the $370 
note is covered by the judgment or not would seern to depend upon 
whether or not there has been an agreement to that purpose by which 
the petitioner could be effected, or whether or not the indebtedness it 
represents arose from transactions or advances which the judgment was 
originally intended to stand for; and these are apparently questions of 
fact the decision of which is peculiarly within the province of a jury. 
It follows that this rule should be made absolute and the petitioner 
given an opportunity to show just what and how much is really due 
upon the judgment to the plaintiff. The alleged agreement between 
the defendant and Daisy Wisser Heckman whereby he was to assume 
the payment of the judgment cannot, of course, be regarded as in any 
way concerning the plaintiff. 

It is needless to discuss the suggestion of irregularities in the 
conduct of the execution. The main application here is to open the 
judgment, and the granting of that application necessarily affords all 
the relief the petitioner seeks in this proceeding. 

And now, Oct. 7, i^iS, the rule to show cause why the judgment 
should not be opened is made absolute, and all further proceedings in 
the cause are stayed until that matter is disposed of. 
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Rowe, et al. v. Thompson, et al. 

Scire facias sur mortgage — Affidavit of defense — Sufficiency — Bank- 
ruptcy — Permission to issue writ — Attorney's commission. 

An affidavit of defense to a scire facias sur mortgage was insufficient 
to prevent judgment where the defense was that the mortgagor had gone 
into bankruptcy and receivers had been appointed to manage estate and 
they had defaulted in the interest. 

Where a mortgage given to indemnify the mortgagees against payment 
of certain other mortgages and charges, provided that in case of default 
by the mortgagor to pay the other mortgages or charges, the mortgagee 
in the indemnity mortgage may pay the same, or any part thereof, with interest, 
and thereupon shall have the right to issue a writ of scire facias and prose- 
cute the same to judgment, in such a case the fact that the mortgagor had 
gone into bankruptcy and his estate was in the custody of the district court 
of the United States would not be sufficient to prevent judgment on a scire 
facias. It was not necessary to obtain permission of the district court to 
Issue a scire facias. 

An attorney's commission, unless the contrary appears from the contract, 
is to be regarded not as liquidated damages, but as a penalty for the breach 
of contract to pay in accordance therewith, and the amount to be allowed 
is within the control and discretion of the court. 

Under the facts shown in the case, where a mortgage stipulated for 
five per cent, attorney's commission for collection, the court fixed the 
attorney's commission at three and one-half per cent, on $181,387.80, part 
of which was collected before the writ of scire facias was issued. 

Scire facias sur mortgage. Rule for judgment for want of a suf- 
ficient aflfidavit of defense. In the Court of Common Pleas of Greene 
County. 

William M. Hall and Garrison & Martin, for PlaintiflF. 
Weil & Thorp and Crago & Montgomery, for Defendants. 

Ray, p. J., November i8, 1918. — The plaintiffs in this case, Wallace 
H. Rowe and Sallie Huston Rowe, are proceeding by scire facias to 
foreclose a mortgage against Josiah V. Thompson, mortgagor, and his 
trustees in bankruptcy, the defendants. The matter now before the 
court is upon a rule for judgment for want of a sufficient affidavit of 
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defense. The facts upon which the plaintiffs rely for judgment, as set 
out in the statement filed, are substantially as follows: 

The said Josiah V. Thompson, one of the defendants, made and 
delivered his certain bond and mortgage, dated June 8, 1914, to the 
plaintiffs, which mortgage was duly recorded, and is a lien on certain 
undivided interests in the Pittsburgh or river vein of coal in and under- 
lying a large number of tracts of land — 147 in all — situate in Greene 
County, Pa. The condition of this bond and mortgage is that the 
mortgagor shall pay and satisfy the following mortgage liens: (i) a 
mortgage dated April 27, 19 12, given by the mortgagor herein to 
Estdlla R. Long, in the sum of $200,000.00; (2) a mortgage given by 
the mortgagor herein to Helen M. Ross, dated April 2y, 191 2, in 
the sum of $20,000.00; (3) a mortgage given by the mortgagor herein 
to Helen M. Ross and Estella R. Long in the sum of $36,222.53 ; (4) a 
mortgage dated March 8, 1914, given by the mortgagor herein to James 
A. Phillips, et al., in the sum of $186,000.00. These mortgages are 
liens upon certain tracts of land therein described which had been sold 
and conveyed by the mortgagor herein to the mortgagees herein, the 
intent and purpose of the mortgagor being to protect, indemnify and 
save harmless the mortgagees from said mortgage liens, and also to 
protect then^ from the payment of a mortgage to Margaret Grooms, 
et al., for $1,782.38, recorded in Mortgage Book 13, page 78, and 
from the payment of a mortgage to the estate of James Rea for 
$4,800.00; recorded in Mortgage Book 14, page 32. The said mort- 
gage also provides that in case default be made at any time by the 
mortgagor in payment of any of the installments of interest or prin- 
cipal of any one or more of the said six described mortgage liens, or 
default be made at any time in the performance of any other charge 
or covenant contained therein, fTie mortgagees in the mortgage in suit 
shall have the right to pay and discharge any of said installments of 
interest or principal, and to perform any charge or covenant contained 
in any one or more of said six mortgage liens, and shall have the right 
to issue a writ or writs of scire facias forthwith on the mortgage in suit 
and prosecute the same to judgment, execution and sale for the col- 
lection of the whole amount of the said installments of interest or 
principal, charge or covenant so paid, together with all fees, costs and 
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expenses of said scire facias, including an attomey^s commission of five 
per cent, for the collection of the same so defaulted upon. 

Josiah V. Thompson, the said mortgagor, was, on September lo, 
1917, duly adjudged a bankrupt by the United States District G)urt 
for the Western District of Pennsylvania, and, on October 17, 1917, 
George R. Scrugham, R. M. Hite and D. M. Hertzog, defendants in 
this case, were appointed his trustees in bankruptcy. Default was made 
by the mortgagor, as well as by his trustees in bankruptcy, in the pay- 
ment of the Phillips mortgage and also in the payment of the Rea 
Estate mortgage. Both Thompson and his trustees in bankruptcy, 
having failed, after notice, to pay said two mortgages, the plaintiffs 
paid the same. May 29, 1918, in satisfaction of the Phillips mortgage 
they paid principal and interest, $224,999.49, and to the recorder of 
Greene County, $6.75 satisfaction fees, a total of $225,006.24. Jan- 
uary 20, 1917, they paid $1,387.80 in satisfaction of the Rea Estate 
mortgage. At the time of suing out the pending writ the plaintiffs 
claimed the right to recover the amount paid on the one mortgage with 
interest from date of payment, May 20, 191 8, and on the amount 
paid on the other, with interest from date of payment, January 20, 
191 7, together with an attorney's commission of five per cent., on 
the principal sum and interest. The mortgage contains a stipulation 
for payment of attorney's commission at the rate of five per cent. 

In the affidavit of defense filed by defendant trustees in bank- 
ruptcy, no issues of fact were raised. The defendants base their 
defense principally upon two grounds: First. That this court was 
without authority to issue the writ in suit because at the time of doing 
so all the properties embraced in the mortgage in suit were in the cus- 
tody and control of the United States District Court for the Western 
District of Pennsylvania, and no permission to issue said writ has 
been granted to this court by the said district court; and, second, 
that the plaintiffs are not entitled to an allowance of five per cent, 
attorney's commission, although that is the rate stipulated in the 
mortgage. 

The purpose of the plaintiffs by this proceeding is to adjudicate 
their claim against the defendants and reduce it to a judgment. They 
are proceeding on a mortgage more than four years old, long overdue, 
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and in the only court in which they could proceed for the purpose 
of foreclosure. It is not a question as to who shall sell the property 
bound by the lien of the mortgage, the trustees in bankruptcy, or the 
sheriff of this county, but is simply and only a question as to the 
right of the plaintiffs to have the amount due them, if any, on the 
mortgage in suit^ ascertained and judgment entered thereon. That 
they have such right under the statutes of this state there can be no 
question. Furthermore, it is our opinion that under all the facts of 
this case they have such right, although the mortgagor has been 
adjudged a bankrupt and his property is in the custody of the said 
district court. See in re Torchia, 185, Fed. 576, approved by the 
Circuit Court of Appeals in 188 Fed. 207. 

Since beginning this action certain of the tracts of coal embraced 
in this mortgage in suit have been sold by the defendant trustees free 
and divested of all liens, including the lien of the mortgage in suit, 
pursuant to an order of the said district court. The proceeds of such 
sales to the amount of $42,598.50 have been paid by the order of the 
said district court to the plaintiffs in this case. By reason of such 
payment the plaintiffs have released the lien of the mortgage in suit 
from certain tracts of coal embraced therein as designated and set out 
in a written release, dated July 29, 1918, and recorded August 7, 1918, 
in Mortgage Book 54, page 338, and as designated in a statement as 
to such release, filed August 7, 191 8, by the plaintiffs, among the 
records of this case. The plaintiffs, therefore, in our opinion, are 
entitled to judgment for the several sums paid by them on the Phillips 
and Rea Estate mortgages, with interest thereon from the dates of 
said payments, subject to a credit for the said $42,598.50 of the date of 
its payment, together with costs of this proceeding and attorney's 
commission as hereinafter determined. The lien of any judgment, 
however, that may hereafter be entered in this proceeding shall be 
limited to the tracts of coal from which the lien of the mortgage in 
suit has not been released by the plaintiffs as above stated. 

In the second place the defendants, as they had a perfect right 
to do, called in question the right of the plaintiffs, to the allowance of five 
per cent, attorney's commission as claimed by them in the statement. 
Attorney's commission, unless the contrary appears from the contract, 
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is to be regarded, not as liquidated damages, but as a penalty for 
breach of the contract to pay in accordance therewith. Being a penalty 
the amount to be paid is subject to the equitable jurisdiction and con- 
trol of the court; which equitable control, however, should be exercised 
as a sound judicial discretion under all the facts and circumstances of 
the given case. In support of this position the following authorities 
are cited : 

Daly V. Maitland, 86 Pa., 384; Warwick Iron Co. v. Morton, 
148 Pa., ^2', Lindley v. Ross, 137 Pa., 629; Wilson v. Ott, 173 Pa., 
253; Cunningham v. McCready, 219 Pa., 594; Jarvis v. Stoffel, 54 
Pa. Sup. Ct., 362; Insurance Co. v. Shields, 12 Phila., 407; Trust 
Co. v. McDaniel, 2 Pa. C. C, 102 ; Scott v. Carl, 24 Pa. Sup. Ct. 460. 

It has also been held in a number of cases, by both lower and 
appellate courts of this state, that in determination of the amount of 
attorney's commission to be allowed in any given case it is the duty 
of the court to take into consideration the time, labor and skill of 
the attorney in his client's behalf, as well as the magnitude of the 
matter in controversy, and the responsibility assumed: Heblick v. 
Slater, 217 Pa., 404; Lewis v. Germania Savings Bank, 96 Pa., 86; 
Leshef v. Provins, 3 Del. Co., 69. 

In the case at bar the plaintiffs offered evidence showing that the 
attorney's services have extended over a period of three years, or longer, 
and that the duties imposed were of such a character as to require a 
high degree of professional skill and acumen, and the employment 
of a very considerable amount of time. That the services rendered 
by the attorneys were both necessary and valuable, and the responsi- 
bility assumed great, there is no question, and the amount involved 
was large. Two members of this bar, of large experience, were called 
by the plaintiffs, and expressed it as their opinion that the five per 
cent, claimed would be not more than a fair allowance, under all the 
circumstances, for the professional services rendered. After a careful 
consideration of the matter, however, having due regard to all the 
facts disclosed by the record, as well as by the evidence submitted, 
we have reached the conclusion that 3I/2 per cent, on the principal 
of the Phillips mortgage and on the balance paid by the plaintiffs 
in the Rea Estate mortgage would be a just, fair and reasonable 
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allowance as attorney's commission. These two sums aggregate $181,- 
387.80, the ^Yz per cent, of which is $6,348.57, the amount awarded 
the plaintiffs as attorney's commission in this case. 

The contention of the defendants that attorney's commission should 
not be allowed on the $42,598.50, is not, in our opinion, in the light 
of Imler v. Imler, 94 Pa., 372, and several subsequent cases citing 
and approving it, well taken. Rule absolute. 



Noble's Estate. 



Trustees — Account — Trienn ial — Periodical statements — Fiduciaries Act 
of June 7, 191 7, P. L. 447. 

Under the Fiduciaries Act of June 7, 1917, P. L. 447, any party in interest 
miy compel trustees subject to the jurisdiction of the orphans' court to 
file triennial accounts. 

For trustees to submit semi-annual statements to the cestui que trust 
is commendable but such statements do not oust the jurisdiction of the 
orphans' court to grant a petition to compel an account and the advice of 
counsel that no account is necessary affords no protection. 

Petition and answer. In the Orphans' Court of Philadelphia 
County. No. 615, October Term, 1903. 

Charles J. Sharkey, for Petitioner. 
James F, Hagen, for Respondent. 

Lamorelle, P. J., March 26, 1918. — Section 46 (g) of the Fidu- 
ciaries Act of June 7, 191 7, P. L. 447, provides that all trustees who are 
subject to the jurisdiction of the orphans' court shall file their accounts 
in the court appointing them, or, in the case of testamentary trustees, 
in the orphans' court of the county where the will is or shall be 
probated; and (h) that all trustees subject to such jurisdiction may 
triennially from their appointment file their accounts. It necessarily 
follows that because of this obligation and authorization any one in 
interest may compel the filing of such account. Where, as in the present 
case, semi-annual statements have been rendered the cestui que trust, 
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the action is praiseworthy and to be commended, but it does not oust 
the jurisdiction of the court. Moreover, there are allegations that 
one of the trustees herself occupies a property of the trust estate at 
what is said to be a grossly inadequate rental, and that she is spending 
money for unnecessary repairs. While these allegations are denied in 
a responsive answer, we are of opinion that, despite the fact that 
statements have been rendered, the advice of counsel that no account 
need thereby be submitted is not such protection as absolves the trus- 
tees from the performance of the duty to account. On this score it 
is sufficient to say that the authorities relied upon by the respondents 
were decided prior to the Fiduciaries "Act of 1917 and that of May 3, 
1909, P. L. 39 (permitting triennial accounts). 

The prayer of the petition is granted and accountants are directed 
to file an account prior to April 25, 1918. 



National Bank of Baltimore v. Samuel S. Watte. 

Promissory note — Liability of endorsers — Joint liability — Accommo- 
dation, 

In a suit by a bona fide holder in due course of a promissory note against 
the third of five endorsers, an affidavit of defense is insufficient which avers 
that the note was executed as an acconunodation for a corporation in which 
the endorsers were interested and they had agreed to be liable jointly and 
the plaintiff bank knew of the understanding between the parties to the note . 
when it was discounted. 

Endorsers may show as between themselves that they agreed to be jointly 
liable and not as successive endorsers but this does not affect a subsequent 
holder for value even though such holder knew of it. 

An accommodation party is liable to a holder for value notwithstanding 
such holder knew he was an accommodation party. 

Rule for judgment for want of a sufficient affidavit of defense. 
In the Court of Common Pleas of Lancaster County. No. 130, August 
Term, 1918. 

H. Frank Eshleman, for Rule. 
D, Mc Mullen, Contra. 
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Landis^ p. J., September 21, 1918. — The present action is based 
upon a promissory note, of which the following is a copy : 

*'$25oo. Philadelphia, Pa., Mar. i, 1918. 

"Four months after date I promise to pay to the order of Andrew 
LuflFbarry, Twenty-five Hundred 00/100 Dollars at Union National 
Bank, Mt. Wolf, Pa. Without defalcation for value received. 

"C. J. Eisenhower, Mt. Wolf, Pa." 
Indorsed : 

Andrew Lufberry, 207 Drexel Bldg., Phila. 
Phaon W. Buttner, New Tripoli, Pa. 
Samuel S. Watts, Terre Hill, Pa. 
Benjamin Stoner, Hellam, Pa. 
D. B. Hartman, Mt. Wolf, Pa. 

It is averred in the statement that, on or about its date, the plaintiff 
became the holder of the said note, in due course, bona fide, and for 
full consideration, and that, at its maturity, payment was demanded 
of the maker, and upon non-payment, the note was duly protested and 
notice thereof was given in proper form of its dishonor. The affidavit 
of defense admits all these allegations, but asserts that the note was 
made by Eisenhower and endorsed by Lufberry, Buttner, Watts, Stoner 
and Hartman, as an accommodation note to raise $2,500 for the pay- 
ment of indebtedness due by the Diehl Pottery Company, and for no 
other purpose, and that the understanding between the parties to the 
note was well known to the plaintiff when it discounted the note. 

It is certain that the affidavit of defense does not set forth a 
sufficient defense on the part of Mr. Watts to the note. It is true 
that, under section 68 of the Act of May 16, 1901, P. L. 194, "as 
respects one another, indorsers are liable prima facie in the order in 
which they indorse, but evidence is admissible to show that, as between 
or among themselves, they have agreed otherwise." The presumption 
is, that they are liable to each other as indorsers in the order in which 
their names appear on the note, but this presumption can be rebutted 
by proof that the agreement between themselves was otherwise. Reeder 
V. Union Trust Company, 34 Lane. Law Review, 194. This, however, 
does not cover the present proposition. By section 29, of the same 
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Act (p. 199), it is provided that "an accommodation party is one who 
has signed the instrument as maker, drawer, acceptor or indorser, 
without receiving value therefor, and for the purpose of lending his 
name to some other person. Such a person is liable on the instrument 
to a holder for value, notwithstanding such holder at the time of taking 
the instrument knew him to be only an accommodation party." There- 
fore, even if the plaintiff bank knew that all of these parties were ac- 
commodation indorsers and that they had agreed with each other that 
they should be jointly liable for the payment of the note as joint 
undertakers, and not individually, as successive indorsers, this agree- 
ment did not affect the bank, which was no party to it. 

Under the circumstances, we are of opinion that this rule should 
be made absolute, and judgment should be entered in favor of the plain- 
tiff for $2,500.00, with interest from July i, 1918, and costs of protest, 
amounting in the whole to $2,536.98, and this is accordingly done. 

Rule made absolute. 



Paddon's Contested Election. 

Election contest — Pleading — Irregular testimony — Presumption in favor 
of voter. 

Where in an election contest the only pleading or allegations are con- 
tained in the petition and answer, and on the question of non-registration 
the petition is silent, the contestant will not be allowed to show anything in 
lebuttal not alleged in his petition; its allowance would serve to give con- 
testant the benefit of a cause of action for which he had not troubled himself 
to declare nor ask for by way of an amendment during the progress of trial. 

Testimony of witnesses, taken after the regular hearing before the 
examiner had been publicly adjourned, at a place other than that to which 
adjournment was had, transcribed on an "extra sheet," not certified to by 
the examiner, and in the absence of respondent or his representatives, 
amounts to no more than an ex parte affidavit and must be disregarded. 

The presumption of legality is in favor of the voter who produces 
voucher for payment of taxes, and competent evidence to prove non-assess- 
ment must be produced in order to overcome the presumption. 

Exceptions to examiner's report. In the Court of Quarter Ses- 
sions of Lackawanna County. No. 122, December Sessions, 1918. 
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A. S. Prokopovitch, A. A. Voshurg and C. B dentine, for Petitioners. 

/. P, JVilson, M. J. Martin, R. JV. Rymer and D. J, Reedy, for 
Respondent. 

Newcomb, J., January 6, 1919. — In this borough members of the 
town council are elected by wards. At the municipal election of No- 
vember 2, 1915, Thomas Paddon and Anthony Skonieska were the rival 
candidates for that office for the Third ward. On the face of the 
returns as computed and recorded by the clerk of the court, Paddon 
had a majority of one vote; and this contest followed. 

A motion to quash for want of proper signatures to the petition 
and exceptions to the bond were in the first instance overruled. Later 
this was so far reconsidered that the case went to an examiner by 
appointment of April 5, 1916, coupled with another order of the same 
date reserving the jurisdictional question until return of his report. 
The cause had then been put at issue by answer filed, as theretofore 
directed pending the motion, whereby defense had been taken inter alia 
on the same grounds. This course had been suggested by contestant's 
counter motion of February 23, 1916. 

The hearing proceeded and by tacit consent of the parties the 
examiner has for the most part exercised the functions of a referee. 
His report filed January 23, 1917, sets forth his conclusions of both 
tact and law, with formal judgment in favor of contestant. That is 
to say, certain votes having been adjudged void, it was held that of 
the balance contestant had received a majority of one; whereupon he 
was adjudged to have been duly elected. 

Both sides have excepted and it thus became necessary to review 
the examiner's proceedings in detail. 

While the question raised by the motion to quash is still open, the 
unavoidable conclusion reached on consideration of the merits is 
decisive and that question may now be disregarded. 

As recorded by the clerk the vote was : 

Paddon 174 

Skonieska 173 

A number of ballots in the box proved to be void for improper 
marking so that each party suffered a loss which left the figures : 
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Paddon 165 

Skonieska 167 

There was a further loss to both by reason of certain voters being 
held to be disqualified, viz : 

Paddon 30 

Skonieska 31 

The result — subject to a question reserved by the examiner as next 
hereinafter stated — was : 

Skonieska 136 

Paddon .^ 135 

Thereupon judgment, definitive in form. 

Of the 30 so charged to Paddon, 13 only had been established by 
contestant in chief. The other 17 were invalidated on rebuttal for 
non-registration. But there was an objection which the examiner did 
not undertake to pass upon, so the evidence was taken and the findings 
in this particular made subject to the question of competency reserved 
for the court. 

While neither party had filed a bill of particulars, the several 
causes assigned against the adversary's vote had been specified in 
their respective pleadings, to wit, the petition on one side and the 
answer on the other. Among those in the petition non-registration 
did not appear. It was alleged only in the answer. Contestant havmg 
rested, respondent proceeded with his proofs disqualifying a nuuiber 
of voters for that cause; and, in the absence of affidavits taken by 
the board of election to supply the omission, enough of these voters 
were then shown to have voted for contestant to overcome any pos- 
sible advantage he might have gained on his own showing. Respon- 
dent having rested, others so disqualified by him were then called by 
contestant and thus the 17 were added. 

If the question were merely one of rebuttal as distinguished from 
evidence in chief, its admission might be a matter of discretion; 
although the nature and conditions of this contest would be ill cal- 
culated to commend it to one's sense of sound discretion. 

But that is not the question. The trouble lies deeper, and is 
fundamental. The proof would correspond with contestant's pleading 
at no stage of the tria!; there was neither amendment nor offer to 
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amend so as to make it correspond; hence its allowance would serve 
to give contestant the benefit of a cause of action for which he had 
not troubled himself to declare. Needless to say that would be a 
variance not to be sanctioned against objection. 

On the point reserved respondent is therefore entitled to judg- 
ment that the rebuttal list be stricken from the record. 

But, waiving that and leaving the schedule undisturbed on that 
ground, the case would still resolve itself in his favor. 

First, it will be noted that the list contains the following: 

William McLaughlin, Joseph McCabe and August Zitterman. 

As to whether these men voted at all the record is silent. The 
names do not appear in the index. In the margin opposite their names 
in the examiner's schedule, however, appear the words "extra sheet." 
This earmark furnishes the sole clue to such information on the 
subject as the examiner had. By dint of research this was found 
to be a separate folio containing the testimony of these men as certified 
by the stenographer though not by the examiner himself. It appears 
to have been taken in the evening of April 29, 19 16, after the hearing 
had been publicly adjourned to Monday, May ist. It was taken at a 
place other than that to which adjournment was had and in the absence 
of respondent and those representing him. (Transcript 412-14.) 

That this was irregular is self-evident, and probably accounts for 
the examiner's misgivings of mind on the subject, which he caused to 
be noted by the stenographer; and also for the fact that the testimony 
has neither been incorporated in the transcript, filed by itself of record, 
nor otherwise authenticated as part of the official proceedings. Hence 
it cannot be made the subject of a motion to strike out. But it can 
have no more standing in the case than any other ex parte affidavit 
handed to the examiner. As such it is coram non judice and must be 
disregarded. This would dispose of these three names in the rebuttal 
Ijst and in effect increase Paddon's vote pro tanto, regardless of any 
other question. 

Aside from that, Zitterman had not been disqualified. Non- 
registry had been shown in case of one August Suterman. But for 
tliis purpose nothing short of identity of name will suffice. 

The same is true of one Mike Senesin. Whether he was registered 
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or not did not appear. It had been so shown in case of Mike Zebesin 

To effectively prove a negative of this kind it goes without sayiug 
tnat identity of name is indispensable. In the nature of the question 
there is room for neither extrinsic proof, inference nor presumption 
of identity of person. One might be able to prove the identity of a 
given voter with one who is registered by a different name. But the 
attempt to identify him with one who is not so registered is simply 
to beg the question. 

So much for those rejected on rebuttal. 

On the evidence in chief William Naugin, a Paddon voter, was held 
disqualified for non-assessment. This was error. He became twenty- 
two years of age on November 3, 191 5 ; the election occurred on the 2nd. 
Hence he was entitled to vote on age regardless of any assessment. 

The same is true of Paul Lisowicz. He became twenty-two years 
of age on January 15, 1916. 

It follows that if objection to the rebuttal list as a whole be 
waived, these specific cases would serve to increase Paddon's vote by 6; 
or — if the ex parte evidence were allowed to stand — by 4. 

On the other side the vote of Noah Thomas for Skonieska was held 
good against objection. 

He is an alien by birth and his right to vote, if any, depended upon 
his arrival in this country before his father was naturalized. That was 
in September, 1881. According to his own testimony — both on this 
occasion and in the earlier proceedings to quash the petition — he could 
not have arrived here before 1882; and there was no other competent 
evidence. This vote should be rejected, thus decreasing Skonieska 
by one. 

Contestant's exceptions are wholly general save in two instances. 

The 5th complains that votes of the following were erroneously 
adjudged void : 

Ludwig Olshewski, 

Alex Lapinski, 

John Jerisik, 

Wladislaw Pesta, 

Ignatz Zuoreizinski. 

We find nothing wrong in any of these except that Jerisik should 
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be Jerusiak and Zuoreizinski should be Zzvierzinski. These are the 
names which had been shown to be non-registered; and they are the 
names to which the men responded when called as witnesses. It is a 
case of manifest clerical error in making up the examiner's schedule. 

The 6th assigns error for not disallowing the following for non- 
assessment : 

John Gormy, ♦ 

Joseph Holecki, 

John Norkus, 

Holidor Skierski, 

Ignatz Ulkoski, 
and for non-registration : 

Peter Scribble. 

As to Holecki and Skierski the point is well taken. Their votes 
should have been disallowed. This would decrease Paddon's vote by 
two (2). 

As to Norkus it had been shown that he was not assessed in Dickson. 
But up to 1914 he had lived in Scranton where he had paid a county tax 
for that year. There was no attempt to show that it had not been 
properly assessed. 

The same is true in case of Ulkoski except that the taxes paid by 
liim were upon property in Throop. The presumption is in favor of 
these voters and there was nothing to overcome it. 

As to Peter Scribble: First, he was one of those sought to be 
rejected on rebuttal; second, he was called and sworn as Srible; third, 
non-registry had been shown as to Peter Szlebre ; whether either Srible 
or Scribble had been registered did not appear; fourth, on his own 
testimony — the sole evidence in this particular — the witness would seem 
to have voted the Washington Party ticket with which the contest is 
not concerned as it carried no candidate for council. 

As to Gormy the evidence is not free from doubt and uncertainty, 
but we are not persuaded that the examiner's conclusion was erroneous. 
Gormy is one of the ten petitioners whose names appear in the affidavit 
verifying the averments of the petition. To the number of five the 
signatures have either been disavowed by the ostensible affiants or they 
have proved to be disqualified; and findings have been made to that 
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effect. If Gormy be also disqualified the statutory nimiber would be 
wanting, and that would prove fatal to the contest on jurisdictional 
grounds. Having alleged his qualifications for the purpose of getting 
into court, it is not entirely clear that contestant is not now estopped 
from asserting the contrary. Be that as it may, the incident suggests 
that Gormy is quite willing to pose as one who best<5ws his lawless 
favors without prejudice. For, taking hiiji at his word, having unlaw- 
fully voted for Paddon, he straightway became an active party to the 
contest without any compunction on that occasion against declaring 
on his oath that he was a lawful voter. 

Save as to Holecki and Skierski the 6th exception is without merit. 

The result is that as compared with the examiner's figures contes- 
tant's vote should be decreased by one, leaving at the maximum : 
Skonieska 135 

As to respondent: 

Allowed by examiner 135 

Less (Holecki and Skierski) 2 

133 
Add (Naugin, Lisowicz, Zitterman 
and Senesin) 4 

Minimum for Paddon 137 

Add (McLaughlin and McCabe) 2 



139 
Four of these being included in the rebuttal list of 17, there would 
remain 13 of that group to be added, making Paddon's maximum 152. 

Hence in any view of the case on review of the pleadings and proofs, 
the issue on the merits is with respondent. Therefore, so far as the 
findings and judgment of the examiner are at variance with the fore- 
going conclusions, the exceptions are sustained. 

DECREE. 

It is accordingly ordered, adjudged and decreed that the petitioners 
are not entitled to the relief asked for; that respondent was duly elected 
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to the office in question; and that contestant having failed to establish 
his right to £aid office, the petitioners are jointly and severally directed 
to pay the costs of the proceeding according to the requirements of 
the Act of the General Assembly in such case made and provided. 



Commonwealth v. Zalinkowsky. 

Evidence — Criminal laiv — New trial. 

The exclusion of a copy of the coroner's official death certificate as pro- 
duced from the "files of the bureau of vital statistics of the city, is not suf- 
ficient to warrant the court in disturbing a' verdict of manslaughter where 
there is no dispute about the immediate cause of death as so certified, and 
its contents were disclosed on cross-examination of the coroner, by counsel 
for defendant, without objection. 

On cross-examination a character witness as to defendant's reputation 
for peace and quiet was asked, against objection, if he had heard of defend- 
ant's arrest for selling liquor on Sunday; he answered in the negative. Held: 
That the answer cured any error in overruling the objection. 

Motion for new trial. In the Court of Oyer and Terminer of 
Lackawanna County. No. 17, April Term, 1918. 

G. IV. Maxey, Dist. Atty., for Commonwealth. 
Clarence Balentine and D. J. Reedy, for Defendant. 

Newcomb^ J., January 9, 1919. — The indictment charged volun- 
tary manslaughter of which defendant was found guilty. Two specific 
reasons are assigned for this motion. 

First, it is said to have been error to overrule defendant's objec- 
tion to a question by the commonwealth on cross-examination of 
Edward Harrington. Being called by defendant he had testified to the 
good reputation of the accused "for peace and quiet" during the time 
he had lived in the neighborhood of the witness. This was a period 
of substantially three years during which he had been a saloon-keeper. 
Deceased had come to his death on the 6th of March following some 
violence at defendant's hands in the bar room of his saloon. The 
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question objected to was whether witness had ever heard of his being 
arrested for selling liquor on Sunday. 

It was allowed on the theory that such traffic is next of kin, to 
say the least, to a breach of the peace to which it notoriously tends; 
and, therefore, inquiry on the subject did not seem to be entirely 
irrelevant. 

Whether the theory is valid or not would seem, however, to be 
pointless in view of the negative answer: "I never heard anything 
about it." 

Like the verdict of a jury, the answer of a witness may serve to 
cure an error of the court; and in this instance the mistake, if any 
there were, may be deemed to have been so corrected. 

The only other complaint is founded upon the exclusion of a copy 
of the coroner's official death certificate as produced from the files 
of the bureau of vital statistics of this city. 

So far as counsel saw fit to inquire, its contents had been disclosed, 
without objection, on defendant's cross-examination of the coroner. 
That was because there was no dispute about the immediate cause 
of death as so certified, viz: acute nephritis. 

The trouble in the saloon had occurred on March 2nd, where 
deceased became unconscious. He was taken to the State Hospital 
the next day and died there without having regained consciousness. 
According to the coroner's testimony he first saw the man after his 
death. The certificate purported to show that he saw him on the day 
when he was brought to the hospital. 

The crucial question was whether the death was hastened by de- 
fendant's alleged acts of violence. The affirmative depended in large 
part upon the professional opinion of the coroner to that eflfect. He 
is a physician, and it is argued by counsel that the apparent discrepancy 
between his certificate and his testimony touching his first knowledge 
of the man tended to discredit the doctor's opinion that death was in 
any sense due to the cause alleged. I am unable to see the force of 
the reasoning. 

In substance it would seem to be an attempt to contradict the 
witness on an immaterial point, and that too, without laying ground 
for it by first calling his attention to the variance either when he was 
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being cross-examined or at any other time, thus affording him oppor- 
tunity to explain it. The probability is that the circumstance could 
have been accounted for on grounds that would have dissipated the 
theory of conflict, even if material, which is not, however, conceded. 

On its purely professional aspect the case might have been close, 
though the evidence stood uncontradicted. But it cannot be denied 
that the circumstances tended rather pointedly to sustain the common- 
wealth's theory. That it was a case for the jury is not disputed. As 
such it is believed to have been fairly submitted. At all events the 
instructions are not complained of, and we venture to think that they 
are free from error of which the defendant could complain. Upon 
review it would seem that a larger burden of proof than is required 
by law was put on the commonwealth touching defendant's animus at 
the moment of the alleged assault ; but that was not to his prejudice. 

We see no valid reason for disturbing the verdict and the rule for 
new trial is discharged. 



Revocation of License of Guiseppi Longo. 

Evidence procured by commission of crime. 

Where evidence procured by committing a crime is offered to convict a 
man of keeping a bawdy house, the courts are inclined to reject it on the 
ground of public policy. 

Motion to revoke. In the Court of Quarter Sessions of I^cka- 
wanna County. No. 357, March Sessions, 1918. 

H. A. Scragg, Asst. Dist. Atty., for Commonwealth. 
Scragg & Scragg, for Respondent. 

Newcomb, J., August 8, 1918. — Respondent's place is in Lacka- 
wanna township. The charges against him are sufficiently made out 
to warrant the relief asked for. While he makes denial, yet on the 
whole his defense only tends to strengthen the commonwealth's case 
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in its most serious particular. The only occasion for comment arises 
from the unusual procedure. 

The complaint was filed by the district attorney alleging, (i) that 
the place is conducted as a bawdy house; and (2) that liquors have 
been sold on Sunday. 

To support the first, a prostitute of this city and her paramour 
were hired to resort to the house for purposes of an assignation. To 
consummate the enterprise these worthies were driven to and from 
the place by the county detectives in their motor car. The woman's 
paramour is a married man — a fact which he boldly avowed on the 
witness stand. 

Where the accused can only be convicted by means of instigating 
the commission of crime by the witnesses, there would seem to be 
rather obvious reasons why the commonwealth's officers should not 
themselves become an active party to its procurement. The judges 
desire it to be understood that they are so old-fashioned that they 
cannot approve such procedure. To hire witnesses for the purpose of 
testing the inn-keeper's observance of the Sunday law, is one thing; 
to hire them to test his accommodations for unlawful sexual inter- 
course, is another and very different thing, which cannot be coun- 
tenanced. If the complaint had no other support than the testimony 
of these two self-confessed bawds we might feel compelled as a matter 
of public policy to reject it. 

But as to the Sunday selling there is other evidence, and as above 
suggested, respondent's defense is well calculated to convict him of 
maintaining a house of assignation. 

The rule to show cause is made absolute and the license is revoked. 
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ABANDONMENT. See Raiuioads, 3. 

ACTIONS. See Decedents' Estates, 5, 6. 

1. Where the goods and chattels of a tenant in possession of certain prem- 
ises under lease with his landlord are wrongfully seized for rent owing by a 
former tenant of the same premises, the proper remedy is by action at law 
either in trespass or replevin. Gerod v. Dean, 298. 

2. An action erroneously brought in equity to restrain the seizure, was cer- 
tified to the law side of the court on defendant's motion, to be tried in either 
form of action at his option. Ibid. 

3. In an action of replevin, judgment for plaintiff entered on praecipe 
by plaintiff's attorney for want of an affidavit of defense is a nullity as to 
parties not served with a copy of plaintiff's statement and notice to file 
affidavit of defense, although said parties were found in possession of the 
goods, served with the writ, and their names added by the sheriff as parties 
defendant. Such parties will be allowed to intervene as defendants and 
the judgment so entered shall be without prejudice to their rights as such. 
Keller-Dunham Piano Co. v, Sherwood, 93. 

AFFIDAVIT OF DEFENSE. See Pleading, 1; Practice, 21. 

1. An affidavit of defense to a scire facias sur municipal lien for paving, 
which fails to state when the final assessment was made, when the entire 
work was completed, or when the engineer made his certificate, either of 
the beginning or of the completion of the work, is insufficient to prevent 
judgment. Carhondale v, Loftus, 217. 

2. An affidavit of defense to a claim on a merchant's book account will be 
adjudged insufficient when it is impossible *to tell from the averments 
whether the damages claimed are consequential, either in whole or in part, 
or are intended to be liquidated at the price paid for the goods complained 
of. A plea of set-off must be such as would support an affirmative judg- 
ment if it were at issue on an independent action at suit of defendant 
Booth Packing Co, v. Slower s Pork Packing & Pro. Co., 205. 

3. An affidavit of defense in an action of assumpsit, which denies liability 
on the allegation of breach of an express warranty of quality given by 
plaintiff through its representative, but fails to* disclose the identity of the 
representative, in what capacity he represented plaintiff, or what authority, 
if any, he had to bind his principal in the premises, is insufficient to prevent 
judgment. Monowatt Electric Import Co. v. Dean, 166. 

4. In an action of scire facias stir mortgage, an affidavit of defense made 
by defendant's brother stating that defendant is mentally incapable of in- 
terposing a defense in her own behalf or transacting any business, which 
affiant expects to be able to prove, is insufficient to prevent judgment, where 
the mortgage became due fourteen months before the sctre facias issued 
and in the meantime no effort was made to secure an adjudication of de- 
fendant's insanity. Schuler v. Butterman, 136. 

5. Where in an action by a wholesale merchant for the price of goods sold 
and delivered, defendant claims he was released by plaintiff from payment 
for certain goods received in a damaged condition, the affidavit of defense 
must show some valuable consideration, or aver facts sufficient to create a 
contract of release either executed or executory. A mere gratuitous claim 
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AFFIDAVIT OF DEFENSE— con^ttiMed. 

of injury in transit would not in itsielf form a consideration. Butler Bros, 
V. Moms, 128. 

6. The provision of the Practice Act of 1915 allowing defendants in affi- 
davits of defense to raise any question of law without answering the aver- 
ment of fact in the statement, does not contemplate extremely technical 
questions tending only to delay the trial of a cause upon its merits. Brown- 
stein V, Schoenfeld, 35. 

AGENCY. See Affidavit of Defense, 3. 

AGENT. 

1. Where a defendant appeals from the judgment of an alderman and 
relies upon the alderman to forward the transcript to him, he makes the 
alderman his agent for that purpose and if the transcript is not filed within 
the legal period it will be stricken from the record. Susskind & Co, v. 
Stein, 258. 

AMENDMENT. See Mechanic's Uen, 1, 2. 

1. Before an amendment to the pleadings in any case can be allowed, the 
extent and character of the amendment must be determined. An order 
granting leave "to file an amended statement of claim," could operate only as 
a general license to amend at pleasure, and such order will be vacated and 
the amended statement stricken off where no pro'posed amendment had been 
submitted, either to the court or the adverse counsel. Keator v, Scranton 
Poor District, 73. 

APPEALS. See Bail. 1. 

1. A domestic corporation may appeal from an award of arbitrators with- 
out giving security for the debt; security for costs is sufficient. East 
Mountain Coal Co, v. Sacandaga Coal Co., 66. 

ASSUMPSIT. See Practice^ 16. 

ATTACHMENT EXECUTION. 

1. Although an attachment execution against a trust company, executor, 
as garnishee, had been pending more than a year, and the record showed only 
the sheriff's return of service to the writ and appearance by the garnishee, a 
motion by the garnishee under Court Rule 28 to dissolve flie lien of the at- 
tachment was properly refused, where plaintiff, on notice, promptly filed in- 
terrogatories together with his answer that the delay was due to forbearance 
for the garnishee's accommodation pending settlement of its accounts as 
executor. Rutherford v, Lewis, 39. 

AUTOMOBILES. See Baii^ment, 1, 2, 3, 4, 5. 

AVERMENT. See Negligence, 9 ; Pleading, 2; Practice, 1. 

BAIL. 

1. Leave to file an appeal nunc pro tunc will be refused where no bail was - 
offered for thirty-eight days after judgment, although the costs were paid to 
the alderman within the time allowed for appeal. O'Donnell v, Marchak, 
135. 

BAILMENT. 

1. An agreement by a garage keeper to store and care for a motor car when 
not in use by the owner, is a contract of bailment, and, unless otherwise ex- 
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BAILMENT— continued, 

pressly provided, there is an implied covenant that the bailee will take rea- 
sonable and proper care of the property bailed. JVytnbs v. Siegel, 18. 

2. If the car is negligently injured while in the bailor's possession an action 
will lie for the breach of the implied covenant, and whether that action be in 
assumpsit or trespass it is still founded in contract. Ibid, 

3. The interference of the bailor to remedy the evil will not release the 
bailee from liability for the consequence of his negligence. Ibid, 

4. Where the plaintiff in such case is an undertaker, and the car was essen- 
tial in his business, the measure of damages is the cost of repairs and the 
ordinary cost of hire of a similar machine for necessary use in the owner's 
business pending the repairs. Ibid, 

5. Services of a chauffeur for a car used while the repairs were being 
made will not be allowed as an item of damage, where the owner was com- 
petent to drive the car, and had employed no chauffeur for his own car. Ibid. 

BENEFICIAL ASSOCIATIONS. 

1. Where a member of a beneficial association, by his declaration in writ- 
ing, changed the designation of the beneficiaries originally named in his cer- 
tificate, by substituting his daughter and her husband, by whom he was being 
supported, and the association received the declaration, made no objection 
during the lifetime of the member to the manner in which the change was 
made, and at his death paid the benefits into <:ourt for the use of such party 
as shall on trial of interpleader be found to be entitled thereto. Held, that 
the beneficiaries last designated, on legal and equitable grounds^ are 
entitled to the fund in court, notwithstanding any irregularities in the man- 
ner of the designation. Liput v. Greek Catholic Union, 97. 

2. The by-laws of a beneficial association relative to the manner of desig- 
nation are solely for the convenience and protection of the association, and 
may be waived by it. The payment of the insurance money into court 
without objection as to the manner of the designation, operates as such a 
waiver. Ibid. 

3. The parties to the interpleader in such case have no standing to contend 
that the change in designation was not made in exact conformance with the 
requirements of the association's by-laws. Ibid, 

BONDS. See EtEcirioN Law, 9. 

1. No federal tax can be legally imposed on bonds of notaries public, qf 
prothonotaries or other county officers. Stamps on Bonds, 314. 

BOROUGH OFFICERS. 

1. The provision of the Act of May 14, 1915, P. L. 391, that the oath of 
office of a borough councilman "may be taken" before a judge or justice 
of the peace, or the burgess, is not restrictive, and the title of such officer will 
not be invalidated because the oath was administered by a notary public. 
Commonwealth v, Zalewski, 37. 

2. The Act of August 14, 1864, P. L. 962, empowers notaries public to take 
affidavits as fully to all intents and purposes as judges of the court of com- 
mon pleas or justices of the peace. Ibid. 

BOROUGHS. See Contested Elections, 1, 2. 

CERTIORARI. See Summary Conviction, 1. 

CITY ORDINANCE. 

1. Where a defendant is charged with the violation of a city ordinance, 
the record should set forth either a copy of the ordinance or a recital of its 
provisions. Scranton v, Burke, 61. 
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COLLATERAL INHERITANCE TAX. 

1. Where A died leaving real and personal estate to a share of which his 
brother B, who had for many years been absent and unheard from, would 
be entitled if living, and subsequently B was declared legally dead, such share 
is not subject to collateral inheritance tax as estate of B, because he never 
had actual seisin or possession thereof. McCart^s Estate, 49. 

2. Under the Act of May 6, 1887, section 1. P. L- 79, collateral inheritance 
tax is not chargeable against an estate passing through a decedent to his 
heirs, but only against an estate passing from one who was seized and pos- 
sessed of the same at the time of his death. Ibid. 

3. Seisin or possession, as used in the Act, means the right to demand and 
recover immediate possession. Ibid. 

CONTESTED ELECTIONS. 

1. In an election contest, where the validity of the signatures thereto was 
attacked, the petition was declared invalid in that several of the alleged 
affiants to the hirat of the contesting petition, testified that they were called 
over the telephone and asked if that was their signature to said petition. 
Had they even acknowledged their signatures over the telephone or had an 
oath been administered through the medium of the telephone, it would not 
have answered the requirement of the statute, as an oath so administered 
is invalid. There must be an unequivocal and present act in some form in 
the presence of an officer authorized to administer oaths, by which the 
affiant consciously takes upon himself the obligation of an oath. The mere 
delivery of an affidavit signed by the person presenting it to the officer for 
his certificate is not such an act. The acknowledging of a signature is not 
swearing to the truth of the allegations in the affidavit. Tax Collectors 
Election, 303. 

2. A bond by petitioners to contest a borough election under the Act of 
April 23, 1899, not approved by the court and filed within ten days of the 
filing of the petition, is null and void. The court has no authority to allow 
such a bond to be filed nunc pro tunc, and an order inadvertently made 
allowing the bond to be so filed will not confer jurisdiction on the court. A 
bond to be valid must be signed by five persons in accordance with the status 
and unexplained alterations or erasures will be fatal to its validity. Ibid, 

CONTRACT. See Insurance, Lt^E, 1; Street Railways, 1. 

1. Where a provision in a building contract requiring the contractor to 
furnish to the owner, at the time of each payment, releases from the material 
men and subcontractors, judgment for the want of a sufficient affidavit of 
defense will not be allowed, when the defendant alleges, in his affidavit, a 
failure on the part of the plaintiff to secure such releases. Buckland v. Ja- 
cobson, 255. 

CONTRACT FOR SALARY. See Evidence, 3. 4. 

CONTRIBUTORY NEGLIGENCE. 

1. Where plaintiff, a driver of an open meat wagon, testified that when he 
came within a few feet of the railway track, he looked in both directions and 
saw no car coming, the time being noon of a clear day, and there being an 
unobstructed view in the direction the car was coming for a distance of 
seven hundred and fifty feet, and the driver's nigh horse was' struck on the 
side the moment the team got on the track, he was clearly guilty of con- 
tributory negligence, and it was the duty of the court to so hold as a matter 
of law. Skibinski v. Scranton Rwy, Co,, 56. 
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CORONER. 

1. Under the Act of April 16, 1907, P. L. 92, requiring the coroner **in all 
cases where the cause of death is of a suspicious nature or character * * * 
to make or cause to be made" an autopsy, the coroner may employ a phy- 
sician to make the post-mortem examination at the expense of the county, 
but if he makes the examination himself he is not entitled to any fee or 
compensation, as public officials hold their offices cum onere, and there is no 
statutory authority authorizing the payment of such a fee by the county. 
Cardot v. Brie Co. Commissioners, 317. 

CORPORATIONS, DOMESTIC— WHEN THEY MAY APPEAL. See Ap- 

PEAI.S, 1. 

CRIMINAL LAW. 

1. Where the evidence on the trial of an indictment for statutory rape 
under Act May 19, 1887, P. L. 128, is such that the jury might have found 
the defendant guilty as charged, and there is evidence which warranted them 
in finding that the offense charged was intended and attempted by the de- 
fendant but was not completed because of there being no actual penetration, 
a conviction of an attempt to commit rape will be sustained under the Act o£ 
March 31, 1860, section 50, P. L. 442. Commonwealth v. Morcom, 117. 

DAMAGES, MEASURE OF. See Baii^ment, 1, 2, 3. 

1. Where in suit for seasonable goods sold and delivered, jury finds that 
goods were received in damaged condition, were defective before shipment, 
verdict which includes reimbursement to defendant consignee for reasonable 
expenses in replacing goods will not be disturbed. Steinberg & Co, Fay, 
315. 

DECEDENTS' ESTATES. See Wills. 1. 2. 

1. Section 12 of the Fiduciaries Act of 7th of June, 1917, P. L. 447, which 
increases the amount of the widow's exemption out of her deceased husband's 
estate, makes no other change as compared with the Act of April 14, 1851, 
section 5, P. L. 613, except in matters of procedure. While there is a verbal 
diflference as between the two acts, it is not enough to enlarge her right at 
the expense of the family relation. Hence, her claim is barred where at the 
time of the husband's death such relation did not exist by reason of the 
fact that she had voluntarily abandoned it. Posfs Estate, 62. 

2. The mere fact that there may have been undue delay by a widow in 
electing to take against her husband's will, does not forfeit the right. Where 
the settlement of an estate has not been delayed or interfered with, and no 
intervening rights, which may have accrued, will be disturbed, and no injury 
will result to the parties interested in the estate, mere lapse of time will 
not deprive the widow of her right to election. Boyd's Estate, 320. 

3. Where a decedent gives his whole estate to his wife, and also directs, 
"the amount owed by me to my mother, Emma R. Boyd, must first be paid, if 
any of the sairf amount remains unpaid at the time of my death," the lan- 
guage is not definite enough to inform the devisee what amount she would 
have to pay, if she would accept the devise. Under these circumstances, the 
mere fact that considerable time elapsed before the election was made, does 
not prevent or estop the widow from electing to take against the will. Ibid, 

4. One is not bound to elect until he is fully informed of the relative value 
of the things he is to choose between; and if he makes an election before 
the circumstances necessary to a judicious and discriminating choice are 
ascertained, he will not be bound. Ibid. 

5. The Fiduciaries Act of June 7, 1917, P. L. 447, is not unconstitutional 
because it is retroactive, so that a suit not brought against the estate of a 
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DECEDENT'S EST ATBr-continued. 

decedent, who had died prior to its enactment, within one year of decedent's 
death, will not be a lien against decedent's real estate. Such Hen would have 
been valid had suit been entered within one year after June 7, 1917. Myers 
V. Lohr^ 287. 

6. Retroactive laws which do not impair the obligations of contracts or 
interfere with vested rights are valid. Ibid. 

7. Under the direct inheritance tax Act of July 11, 1917, P. L. 833, a 
promissory note held by a testator at the time of his death against one 
named in his will as a legatee, is taxable* by the commonwealth as a part of 
the decedent's estate, when there is no evidence that the note is uncollectible. 
KocWs Estate, 233. 

8. The fact that the executor, in making settlement, is obliged to withhold 
from the legacy an amount sufficient to pay the legatee's debt to the estate, 
does not lessen the value of the estate to that extent. Ibid. 

DIVORCE. 

1. The plaintiff in a divorce action is not entitled to judgment on the whole 
record for a new trial where the evidence was conflicting, and he had not 
asked for binding instructions. Sherman v. Sherman, 125. 

2. On a trial for divorce, plaintiff's offer to prove merely an **indecent pro- 
posal" by the respondent to a third person, without indicating the nature of 
the proposal, is incompetent as amounting only to a conclusion. Ibid. 

EASEMENT. See Equity, 4; Railroads, 1, 3. 

EJECTMENT. See Practice. 15. 

1. In a proceeding to quiet tifle to real estate under Act June 10, 1893, 
P. L. 415, possession of the complaining party is a jurisdictional fact which 
must be determined before an issue will be granted. Moore v. Burke, 2Q§. 

2. Rule to bring ejectment under Act April 16, 1903, P. L. 212, is not the 
proper remedy where possession of the land is in dispute. The procedure 
to determine the respective rights and title of the parties to the land in such 
case is the framing of an issue in accordance with the provisions of Act June 
10, 1893, P. L. 415. Barry v. Swigert, 78. 

ELECTION LAW. 

1. Where the computation of votes cast in certain election districts at 
a primary election for a certain office, made by the county commissioners 
under order of court in accordance with Act July 12, 1913, P. L. 719, has 
been duly submitted, and the statutory period for appeal from the com- 
missioners' finding has expired, the court has no authority to allow a 
further investigation and re-count. Computation of Vote Cast at Primary 
Election for OMce of State Senator, 184. 

2. The court's jurisdiction in such case is strictly appellate in character, 
and is limited by the terms of the statute. Ibid. 

3. Where the opening into the ballot box is a narrow slit less than six 
inches in length, and the ballots measure nine by ten inches, those found in 
the box without any trace of having been folded, must be excluded from the 
computation as void. Primary Election for OMce of State Senator, 187. 

4. All votes cast by ballots other than the official ballots printed and fur- 
nished as provided by law must be rejected as fraudulent. Ibid. 

5. Where the extent of the fraudulent vpte cast at a primary in an election 
district for the candidates of the same party for a certain office is such that 
it is impossible to separate the legal from the illegal votes and to reduce 
the true vote to reasonable certainty, the only remedy is to set aside the 
entire poll as to those candidates. Ibid. 
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ELECTION LAW--conHnued, 

6. Either in a primary or election contest, when the vote from an election 
district is attacked for fraud, the court must purge the vote, if possible. 
Ibid. 

7. Ballots which show that crosses had been marked in the square after 
the names of each of two candidates for an office where only one is to be 
voted for, and that one of the crosses had been erased, will be rejected as 
defaced ballots. Ibid. 

8. There can be no presumption that the ballot was so defaced by the voter, 
inasmuch as the statute provides a specific remedy for a defaced ballot in 
the hands of a voter, which remedy must be deemed to be exclusive. Ibid. 

9. In a proceeding on a contested election, where it appears that the peti- 
tion, the affidavit thereto, and the bond are not signed by the number of 
qualified electors required by law, the omission can not be cured by amend- 
ment after the time for filing the petition has expired. Contested Election 
Case, 224. 

10. Amendments as to matters of detail or specification may be made dur- 
ing the progress of the case as may be necessary for its proper disposition 
upon its merits. Ibid., 

EQUITY. See Foreign Corporations, 1, 2; Railroads, 4. 

1. The notice endorsed on a bill in equity must be in the form definitely 
prescribed by Rule 4 of Equity Practice, which requires that it contain the 
name of the defendant, the name of the court, and that of the complainant. 
L. & W. V. R. R. Co. V. Allen. 206. 

2. An injunction affidavit made merely on information and belief, with- 
out showing whence such information and belief is acquired, is of no value. 
In order to obtain an injunction for the protection of real estate, the com- 
plainant should aver his title with some degree of particularity. Ibid. 

3. A case in equity will not be certified to the law side of the court if the 
allegations of the bill show a trespass on land of continuing character. Ibid. 

4. Equity has jurisdiction of a bill to enjoin the disturbance of a private 
easement of way, and of the damages incidental thereto. Vinkelstein v. 
Miller, 25. 

5. Though the act of disturbance involves a marked change of grade, 
restoration will not be ordered where plaintiff had stood by without (Ejection 

• until after the excavation had been completed ; but such relief will be denied 
without prejudice to any claim which plaintiff may have for damages recov- 
erable at law. Ibid. 

6. Long use by the parties may operate to extend the limits of such 
way beyond the measurement called for in the deed by which it was created. 
Ibid. 

EVIDENCE. See Criminal Law, 1. 

1. Where a defendant on trial for murder has testified in his own behalf, 
it is proper to admit the record of his former conviction for rape solely for 
the purpose of impeaching his credibility. The Act of March 15, 1911, P. L. 
20, has not changed the law so as to prevent the admission of such record. 
Commonwealth v. Garner, 259. 

2. The identity of the defendant named in such record and the defendant 
on trial is sufficiently established where the names are identical, and the 
defendant on trial admitted that he had escaped from jail and the record 
showed that at the time of his escape he was serving his sentence undec 
prior conviction for rape, and no offer was made to prove that any other 
party of the same name had been tried and convicted and was serving a 
sentence at the time. Ibid. 
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EVIDENCEr— <:on/mi#erf. 

3. Minutes of stockholders* annual meeting showing re-appointment of 
plaintiff as manager "at the old rate of salary," together with extraneous 
evidence that in his first appointment at their previous annual meeting $15 
per week was the salary mentioned, although not stated in the minute, is 
sufficient to carry to the jury the question of an express contract, particularly 
as concerns salary after his re-appointment, where it is not disputed that the 
salary theretofore paid him was at that rate. Miller v, American Beverage 
Co,. 176. 

4. The fact that weekly payments on account of salary, made by check to 
plaintiff's order, each specifying on its face the date to which it paid in full, 
were accepted in that form for several months without question, creates a 
presumption against any claim back of the period which they ostensibly cover. 
Hence, in the absence of evidence to overcome that presumption, it is error 
to leave to the jury a disputed question involving claim for a balance of the 
antecedent salary. Ibid, 

5. Where in an action for the stipulated price of a grain crusher used in the 
preparation of horse feed, defendant's testimony that he was deceived by 
plaintiff's salesman as to the character and contents of his contract was 
uncorroborated either directly or circumstantially, and was specifically denied 
by the salesman, it was not error to direct a verdict for plaintiff, since the 

f round of such defense is strictly equitable. Gibson Oat Crusher Co. v. 
hedd, 53. 

6. A warranty that the use of grain prepared by the machine would lessen 
cost of feeding and improve the condition of defendant's horses, could not 
be implied by the fact that the sale was made in accordance with the terms 
of a former agreement between the same parties relating to a similar ma- 
chine, where the former agreement was a mere executory option to buy, and 
as such has been terminated within the optional period. Ihid, 

FEDERAL MILITARY SERVICE, AS TO JUDGMENT AGAINST SOL- 
DIER IN. See Judgments, 5. 6. 

FIRE INSURANCE. See Statement, 1. 

FOREIGN CORPORATIONS. 

1. Although the courts of Pennsylvania have no jurisdiction to interfere 
with the internal management of foreign corporations, courts of equity have 
authority to enjoin unlawful acts by such corporations. Bloes v, Wagner 
Fire Brick Co., 203. 

2. Plaintiffs in an action in equity against a foreign corporation will be 
permitted to examine its books, vouchers and corporate records, where the 
business of the corporation is carried on, its oflfice and records kept, and 
the residences of its directors are in Pennsylvania, and the bill of complaint 
avers many acts of fraud and unlawful manipulation of its affairs on the 
part of its directors. If it should appear at the hearing that plaintiff's effort 
is to interfere with the internal management of the company, the bill will 
be dismissed. Ibid, 

HUSBAND AND WIFE. 

1. The Act of May 8, 1895, P. L. 54, providing that rights of actions of a 
husband and wife for personal injuries to the wife "shall be redressed in 
only one suit," contemplates, nevertheless, separate and distinct verdicts for 
the husband and wife; and where a verdict is returned for the wife but no 
verdict for the husband, a new trial, for proper reasons, may he awarded 
to the husband without affecting the verdict returned for the wife. Albert- 
son V, Gordon, 129. 
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HUSBAND AND WIFE— continued, 

2. At the suit of a wife the husband was ordered to pay her $18 a month 
for her support and after paying a few months he ceased paying, and a 
capias issued. lUpon hearing of the case it appeared that several months 
after he ceased paying^ he and she met for the purpose of selling a property, 
to which they held title jointly, and sold it for $1,800, and she received 
from the proceeds $650 in excess of what she would be entitled to on an equal 
division of the purchase money on the theory that she waived further 
support. In such a case, the defendant is fairly entitled to his share and 
will not be considered in default until the excess amount received by her is 
exhausted by lapse of time. Commonwealth v. Demchaky 266. 

INFANTS. 

1. In deciding which parent shall have the custody of a minor child, under 
Act June 26, 1895, P. L. 316, the court should consider the competency, char- 
acter and conduct of the parent ; the age, sex and health of the child ; and 
the preference of the child, when of proper age to express a preference. 
There are other minor considerations which may partly influence the de- 
cision of the court. Sherman's Petition, 300. 

2. Regardless of the Act of 1895, it is well established law in Pennsylvania 
that, as a general rule, in the determination of all disputes as to the custody 
of a minor child, the welfare and best interests of the child are the con- 
trolling elements. The common law doctrine recognizing the superior right 
of the father as custodian has been materially modified, and as a rule of 
law it now exists only under exceptional circumstances. Ibid. 

INHERITANCE TAX. See Decedents' Estates, 7; Taxation, 1. 

INJUNCTION. See Equity, 1, 2; Landlord and Tenant, 1, 2; Mines and 
Mining, 1, 2, 3 ; Railroads, 3, 4. 
1. A preliminary injunction to restrain a mining company from indiscrim- 
inately mining and removing coal from land of plaintiff, through which it 
had been given leave to drive a tramway, will be continued until further 
order where the defendant's claim of parol license from plaintiff's manager 
depends upon the testimony of a single witness which is distinctly contra- 
dicted on the other side. Elk Hill Coal & Iron Co, v, Scott Valley Coal Co,^ 
248. 

INSURANCE, FIRE. See Non Pros., 1. 

INSURANCE, LIFE. 

1. An uncle has no insurable interest in the life of his nephew. A policy 
of insurance based on such relation is a wagering contract and therefore 
void. A mortgage given by the uncle to secure payment of the premiums in 
such case is tainted with the Hke illegality, and defense on that ground may 
be taken by him against suit to foreclose the mortgage. United Security, 
etc., Co, V. Brown,.!. 

INTERPLEADER. See Beneficial Associations, 3. 

JUDGMENT. See Contract, 1 ; Practice, 8, 9, 10. 

1. A judgment entered on a bailment lease, for default in payment of the 
prescribed instalments, will be opened where defendant's testimony shows 
that hi^ signature was obtained upon the representation that it would involve 
no obligation and was intended only to influence other customers, was cor- 
roborated by a witness present at the signing, and was not controverted by 
the plaintiff. United States Slicing Machine Co. v, Burke, 137. 
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JUDGMENT— con/wM^rf. 

* 2. A jud^ent^entered on defendant's promissory note for its face amount 
with legal mterest, will be opened where defendant's claim of part payment, 
and his testimony, corroborated by other witnesses, that it was given to 
secure a loan which in express terms had been negotiated at three per cent, 
interest, is met only by a general denial on part of the plaintiff. Nemeth v. 
Nemeth, 292. 

3. An allegation that interest due on the note is less than the legal rate, 
is not an attempt to vary its terms when no rate of interest is expressed on 
its face. Ibid, 

4. Corroboration of defendant's claim of payment is not essential to his 
right to relief on that ground, it being a strictly legal defense. Ibid, 

5. The purpose of the Act of Congress of March 8, 1918, is to relieve 
absent soldier in the federal military service from the hardship of being cast 
in judgment in a law suit at which he is not at liberty to appear. Raeder 
Blank Book Co. v, Luden, 229. 

6. So far as consistently may be, its policy should be carried out for the 
benefit of those who were compelled to suffer judgment before the date of 
the act. Ibid. 

7. In an action by the holder against the maker of a negotiable note the 
defense that the note had been signed on the faith of plaintiff's con- 
temporaneous verbal promise that defendant should incur no liability on 
account of the note and that it would be enforced only as against the en- 
dorser, is not sufficient to prevent judgment Lackawanna Trust Go. v. 
Carlucci, 121. 

8. Such a promise would be a radical contradiction of the writing which 
would cancel the note and nullify its statutory obligation. Ibid. 

9. Judgment entered on a note given to secure the price of an acetylene 
generator and associate parts of a lighting plant furnished by plaintiff for 
use in defendant's house will not be opened on the ground of breach of a 
warranty of safety, in that the plant allowed leakage of gas, where the plant 
was not installed by plaintiff, and it is not shown that the leakage was due 
to a defect inherent in the merchandise. Colt & Co. v. Benjamin, 74. 

10. A warranty in the contract of sale that the apparatus is "a thoroughly 
durable galvanized steel acetylene generator, automatic in action, and of 
good material and workmanship, and that it is on the permitted list of the 
National Board of Fire Underwriters," is not a covenant for satisfactory 
service, nor is it in express terms a covenant for safety. Ibid. 

11. In view of the nature of such plant plaintiff could be held to an implied 
covenant that it could be used for its appointed purpose with reasonable 
safety. Ibid. 

12. Where a judgrfent is entered against a married woman under her hus- 
band's name and initials, preceded by the word "Mrs.," and is indexed in the 
judgment index under the same name, and subsequently the married woman 
executes a mortgage in her own name, the lien of the judgment will be post- 
poned to that of the mortgage and other judgments in her own individual 
name. Old Forge Discount & Deposit Bank v. Condon, 65. 

JURISDICTION. See Election Law, 2; Landlord and Tenant, 8; Magis- 
trates, L 2. 

JURISDICTION, COMMON PLEAS. See Workmen's Compensation 

Law, 3. 

1. Where a transcript of judgment of a justice of the peacfe is filed in the 

court of common pleas for the purpose of lien only, the court has no power 

to open the judgment. The petitioner's remedy is by appeal or certiorari. 

O'Donnell v. Marchak. 51. 
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JURORS. 

1. A grand juror will be permitted to testify as to some matters that might 
occur in a grand jury room, such for instance, as the presence in the room 
of a person who has no right to be there; but the court will not allow a 
juror to be interrogated as to his motives in voting for or against a true 
bill, or as to what influenced his acts in one way or another. Commonwealth 
V, Coggins, 227. 

JUSTICE OF THE PEACE, JURISDICTION OF. See Jurisdiction, 1. 

1. A justice of the peace has jurisdiction of a cause of action arising out 
of a contract of bailment. Wymbs v. Siegel, 18. 

LACHES. See Affidavit of Defense, 4 ; Agent, 1 ; Baii., 1 ; Non Pros, 1. • 

LANDLORD AND TENANT. See Negugence, 8. 

1. A purchaser of real estate who takes title with knowledge of an out- 
' standing tenancy in parcel thereof created by lease for a term of years, takes 

the title subject to the tenant's right of quiet enjoyment of his term; and 
an attempt by the purchaser to build on the adjoining parcel so as to seriously 
impair the value of that right may be enjoined. Rosenfeld v. Central Realty 
Co., 239. 

2. Where the building has proceeded in defiance of tenant's objection, 
restoration of the status quo ante will be ordered. Ibid, , 

3. The provisions of the Act of December 14, 1863, P. L. (1864) 1125, 
that an appeal from the judgment of a magistrate in a proceeding thereunder 
must be taken within ten days after rendition of the judgment, and that the 
appeal, when taken, shall not be a supersedeas to the warrant of possession, 
apply also to a proceeding under Act of March 31, 1905, P. L. 87, since the 
effect of the later Act is simply to extend the provisions of the earlier to 
cases where tenants hold premises for less than a year or for an indeter- 
minate period. Commonwealth v. Millett, 210. 

4. A proceeding by a landlord under Act March 31, 1905, P. L. 87, for pos- 
session of premises will be set aside if the record fails to show that the 
notice to quit was in writing. Jordan v. Maccarelli, 175. 

5. Where the written clause of a lease provides for a term of two yeirs 
with the privilege of a further term of five years at the same rental and on 
the same conditions, the retention of the demised premises by the tenant 
for two years of the optional period of five years is conclusive evidence of his 
election to keep possession of the property for the whole additional term. 
Cannon v. Keystone Co., 87. 

6. A printed clause in the same lease that "In case the lessee desires to 
terminate this lease at the expiration of any year he shall give thirty dstys 
written notice to the lessor of his intention so to do before the end of any 
year," does not operate to create a tenancy from year to year at the option 
of the lessee. In case of a conflict between the written clause in a lease and 
the printed clause therein, the printed form must yield to the deliberate 
written expression. Ihid. 

7. On refusal of the lessee to continue in possession during the term of 
a lease the lessor has the right to rent the premises, giving the lessee credit 
for the rent paid by the new tenant; such renting is for the benefit of the 
lessee, and no presumption can arise therefrom that the lessor had accepted 
a surrender so as to terminate the original lease. Ibid. 

8. The judgment of a magistrate in favor of the plaintiff in a proceeding 
for possession of premises, under Act March 31, 1905, P. L. 87, will be re- 
versed on certiorari where the record fails to show the existence of the rela- 
tion of landlord and tenant between the parties, the nature of the tenure, 
or that any rent was reserved. McDonough v. McColligan, 80. 
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LANDLORD AND TEN Al^T-^ ontinued, 

9. A landlord cannot be held liable to a person occupying a house under 
a lease as a member of lessee's family for an injury resulting from a defec- 
tive condition of the steps leading into the house from the sidewalk, if it ap- 
pears that the person injured had knowledge of the defective condition be- 
fore the lease was executed, and that the lessee and his family had used the 
steps daily from the time they took possession to the time of the accident 
with knowledge of the defect. Clark v, Becker, 9. 

10. For a defect existing before the execution of the lease, the landlord 
is not responsible to one in possession under the lease in the absence of an 
express covenant on the part of the landlord to repair. Ibid, 

11. Upon petition of the attorney-general of Pennsylvania under Act 
June 1, 1915, P. L. 661, the guardian of a lunatic having custody of funds 
of his ward, will be ordered to reimburse the commonwealth for maintaining 
the lunatic at a state hospital. Grattan's Estate, 214. 

12. An answer by the guardian that the state hospital had agreed with the 
local poor district to mamtain the lunatic in consideration of a definite sum 
to be paid by the district, is too vague to prevent such order, when nothing 
is shown as to the character or terms of the alleged agreement. Ibid, 

LEASE. See Landlord and Tenant, 5. 6, 7. 

LIEN. See Decedent's Estates, 5 ; Judgment, Priority of, 1, 2. 

LIMITATION. See Mechanic's Lien. 1. 2. 

MAGISTRATES. See Notice, 1. 

1. That the stockholders of plaintiff corporation in an action before an 
alderman are the alderman's brother and the brother's wife and son, is 
ground for reversal of judgment on certiorari where objection to the jurisdic- 
tion on that ground was made at the trial. Schwenker & Co. v. Wagner, 
180. 

2. But such objection will be deemed to have been waived, and cannot be 
raised on certiorari, where the case had gone to trial and judgment in default 
of appearance by defendant either in person or otherwise. Ihid, 

MANDAMUS. 

1. Under the Mandamus Act of 8th June, 1893, P. L. 345, which furnishes 
a complete code of pleading and practice in mandamus cases, the defendant 
may move to quash the writ, and if he fails he shall be permitted to file his 
return, to which the plaintiff may demur, or plead to or traverse any of its 
material facts. Thomas v. Scranton, 163. 

2. The provision of the act permitting a motion to quash the writ was evi- 
dently intended to give defendant an opportunity to challenge relator's conten- 
tion, in the first instance, where it appeared that the petition was insuf- 
ficient, or defective in some essential particular, or that the court was 
without jurisdiction, or that a writ of mandamus would not lie. Ibid. 

3. A motion to quash not based on any such grounds, but which is in fact 
a demurrer to the relator's whole case as set forth in the petition, Will be re- 
fused, and defendant allowed to make his return. Ibid. 

4. A "joinder in the motion to quash in the nature of a demurrer" has no 
recognized place in the system of pleading provided by the Mandamus Act. 
Ibid. 

MECHANIC'S LIEN. See Practice, 11, 13. 

1. Under Act June 4, 1901. P. L. 453. section 51, amendment of a mechanic's 
lien by substituting a description of a property at a location entirely different 
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from that mentioned in the lien, can not be allowed after the time for filing 
had expired. Magnotta v. Murphy, 119. 

2. And where the location of the property as state^ in the lien was at the 
corner of two given streets, which were in fact parallel streets, a long dis- 
tance apart, and it appears that it was located on neither one, the original 
claim would be void for repugnancy, in which case there would be nothing 
to amend. Ibid. 

MINES AND MINING. See Injunction. 1. 

1. In an action for forfeiture of a coal lease, the lessor has the burden of 
proving a substantial breach of one or more of the covenants contained in 
it. Cox V. Franklin Coal Co., 268. 

2. A covenant in a lease against alienation or transfer by the lessees, 
without the consent of the lessor in writing, is subject to the rule of strict 
construction, and where a lease is made to two partners the clause has ref- 
erence only to a transfer by the firm to a stranger and not to a transfer by 
one of the partners of his interest to the other, and therefore cannot be 
construed to be a breach of the covenant. Ibid. 

3. In order to warrant the conclusion of a breach by lessee of a covenant 
for workmanlike manner, the condition and character of the property, the 
nature and terms of the contract, and the limitations under which any pro- 
ductive operation could be expected to be carried on by lessees must be 
considered. Ibid. 

4. A lease demised all merchantable coal In a designated tract, with the 
"sole and exclusive rights" to mine and remove the same until "the exhaus- 
tion thereof," for a stipulated tonnage royalty, a minimum of 15,000 tons 
to be paid for yearly so long as due prosecution of the work would yield that 
quantity; and, in lieu of liability for surface injury, provided for leaving 
in place for surface protection such reasonable amount of coal as should be 
directed by the lessor; a supplemental agreement between the parties gave 
lessee the full and free right to use any openings or gangways in any vein 
of coal then open or to be opened upon the demised premises, for the 
transportation of all coal that lessee may mine from any other lands leased, 
owned, or to be leased or owned by lessee, together with the right to lay and 
use tracks for such transportation through any openings or gangways then 
open or to be opened thereon. Simpson v. Lackawanna Coal Co., 143. 

5. Held, that' by force and effect of the lease the lessee took title to all 
merchantable coal in the demised tract, together with the right to exclusive 
possession, to be held until the coal should be fully mined out. Ibid. 

6. Where the demised coal was approaching a state of exhaustion, a cessa- 
tion of the mining thereof for several months for the purpose of prospecting 
to determine the practical value of the remaining coal, would not justify the 
contention that the merchantable coal had been exhausted, or that any re- 
maining coal had been abandoned, and is not in violation of lessee's covenant 
for "energetic prosecution of the work." A temporary interruption of the 
profitable mining for the purpose of such test is only an incident of a kind 
mherent in the nature of the industry. Ibid. 

MORTGAGE. See Insurance, Life, 1 ; Sheriff's Saus, 4, 5. 

MUNICIPALITIES, DUTIES AS TO BOROUGH STREETS. See Negu- 

GENCE, 11. 

MUNICIPAL LIEN. 

1. The amending Act of 30th June, 1911, P. L. 1076, extending the duration 
of a municipal lien until fully paid, provided that within each period of five 
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years a writ of scire facias be issued thereon, means a writ made effective 
by service as required by law. Winton Borough v, Dolph & Robinson, 140. 

2. Where service of a scire facias sur mimicipal lien is not made in the 
manner and within the time required by law, an alias writ issued more than 
five years after the claim was filed cannot be made effective to preserve the 
lien. Ibid, 

3. An effective service on co-partner or co-tenant defendants can be made 
only in the manner prescribed in the Service of Process Act of July 9, 1901, 
P. Lf, 614, for the service of a summons on individual defendants. Ibid, 

MURDER. See Evidence, 1, 2. 

NEGI/IGENCE. See Contributory Negligence, 1 ; Husband and Wife, 1. 

1. In an action of trespass to recover damages for death of plaintiff's hus- 
band, due to a collision between a motorcycle driven by the deceased and an 
automobile truck, the court will not, after verdict for the plaintiff, award a 
judgment non obstante veredicto, where the only ground upon which judg- 
ment is sought is that the deceased at the time of the collision was guilty 
of contributory negligence in driving his motorcycle at an excessive speed. 
Connors v, McFadden & Sons, 280. 

2. Even though there was no conflict of testimony as to the speed of the 
motorcycle, nevertheless, the questions as to whether the motorcycle was 
going at an unlawful rate of speed, and, if so, whether the rapid speed was 
the efficient or proximate cause of the accident, were clearly for the jury. 
Ibid, 

3. For personal injury to a pedestrian on a city street, at night, from fall- 
ing into an unguarded hole caused by subsidence of the trench filling on line 
of a public sewer in course of construction, responsibility, if any, is on the 
contractor, who had undertaken to provide all materials and labor required 
to furnish the complete improvements, together with all necessary watchmen, 
barricades and lights, and indemnify the city against damages occasioned by 
his failure to provide such safeguards. Plum v. Scranton, 250. 

4. Reservation by the city of the right to reject materials or disapprove 
results of work, through an inspector of its selection to be paid by the con- 
tractor, is not the retention of control over such contractor's specific func- 
ions. Ibid, 

5. A verdict was directed in favor of defendant in an action for damages 
where plaintiffs, passengers in a taxicab, were injured by the taxicab col- 
liding with an auto truck and it appeared that the accident resulted from 
the negligence of the driver of the truck who was engaged upon a personal 
expedition of his own without the permission of the owner. In order to 
recover, plaintiffs, were required to prove not only that defendant was the 
owner of the truck and that the driver was its servant, but also that he was 
at the time engaged in the performance of his duties as such servant. Beatty 
V, Firestone Tire & Rubber Co., 220. 

6. Defendant company was not liable in damages for a collision* between 
one of its trucks and an automobile where it appeared that the driver of 
the truck had taken the truck with the permission of the foreman of the 
shop and his immediate superior on an errand not connected with his em- 
ployer's business, and the fact that the foreman had given his permission 
to use the truck would not bind the owner when the foreman had not author- 
ity to grant such permission. Beatty v. Firestone Tire & Rubber Co., 220. 

7. In a suit for injuries to plaintiff as a result of being thrown from his 
buggy when the horse he was driving became frightened by an approaching 
automobile at a sharp curve on a public highway, binding instructions in 
favor of defendant is proper where plaintiff failed to prove defendant's 
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ownership of the automobile, and his general employment of the person 
operating it at the time of the injury. Dunmofe v, Fatton, 186. 

8. Although the construction and maintenance of a private entrance to 
the cellar from the sidewalk by a tenant of one of several stores in a build- 
ing was with the consent of the landlord, the landlord is not responsible for 
injury to a third party from falling into the cellarway, where there is noth- 
ing inherent in either its location or design to constitute it a nuisance per se, 
Borman v. United Merchant's Realty & Imp. Co., 172. 

9. The mere averment in a statement that the location of the cellar en- 
trance was calculated to mislead the ordinary person into the belief that 
it led to an upstairs entrance, without any suggestion as to the relative posi- 
tion or description of the upstairs entrance, is insufficient to support a claim 
of deceptive appearance amounting to a pitfall. Ibid. 

10. Where in an action to recover damages for personal injuries on the 
ground of negligence, the jury returns a verdict for plaintiff wherein it 
specifically sets forth the reasons for its finding, and which finding was based 
upon an act of negligence not complained of in the plaintiff's statement, a 
new trial will be awarded. Panek v. Scranton Railway Co., 131. 

11. Where plaintiff was driving along a public street in a borough at a point 
where the same was about twenty-five feet wide, on do>vn grade, with a 
steep embankment at the side unprotected by a guard rail, and the horse 
shied at a piece of paper blown against its feet and with the carriage and 
occupant went over the embankment, resulting in plaintiff's injury. Held, 
that the neglect of the borough to provide a guard rail or barrier on the 
embankment, for the protection of persons lawfully using the street, was 
the proximate cause of the accident, and that the borough is liable in damages 

for the injuries. Wasta v. Old Forge Borough, 105. 

• 

NEW TRIAL. See Damages. 1. 

1. Where a case in the common pleas on defendant's appeal from the judg- 
ment of a magistrate comes to trial in due course of procedure, and a verdict 
found against defendant in his absence, the fact that defendant had no 
counsel of record and therefore was not aware that the case was on the 
trial list, is not legal ground for a new trial, especially in the absence 
of anything to show a meritorious defense. Stevenson v. Jadwin, 12T. 

NON PROS. 

1. Where plaintiffs brought suit on contract of fire insurance within a year 
after fire, and statement two years thereafter, though in time for earliest 
probable trial in condition of trial list, non pros urged in analogy 
to statute of limitations will be denied. Zuckerman v. Teutonia Fire Ins. 
C, 313. 

NONSUIT. See Contributory Negugence. 1. 

NOTICE. See Landi^ord and Tenant, 4; New Trial, 1. 

1. An objection that a hearing before a magistrate was, at the expiration 
of the hour named in the summons, without notice to defendant, postponed 
for thirty minutes at plaintiff's request to accommodate her counsel, will not 
lie in favor of a defendant who had wholly ignored the summons ; especially 
where it appears of record that his place of residence was upwards of fifteen 
miles distant. Holly v. Travis, 169. 

2. A constable's return, regular and complete on its face, showing that 
defendant was served in the county wherein the writ issued, cannot be con- 
tradicted by proofs aliunde that service was made outside the county. Ibid. 
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ORDINANCE. See City Ordinance, 1. 
PARENT AND CHILD. See Infants. 1, 2. 
PARTIES. See Actions. 3: 
PERSONAL INJURY. See Negligence. 7. 

PLEADING. Sec Affidavit of Defense, 1 ; Referee, i ; Trespass, i ; State- 
ment, 1. 

1. In a suit brought on defendant's note and check, an affidavit of defense 
which admits the signing of the note and check but avers that the goods 
received in consideration thereof were not of the quality or kind ordered,, is 
insufficient to prevent judgment, where nothing is stated as to the character 
of the goods ordered nor any particular defect in their quality. Spiegel & 
Co. V. Roche, 282. 

2. In a proceeding by a sheriff's vendee for possession of land under Act 
July 20, 1905, P. L. 239, respondent's allc^tion that the first he knew of 
the sheriff's sale of his property to the petitioner was when the citation was 
served upon him, is evasive and does not amount to a denial of a specific 
averment in the petition that respondent had been duly served with notice of 
petitioner's title. Panos v. Yeonusa, 167. 

3. In a suit on a merchant's book account for goods sold and delivered, it is 
not necessary to allege in the statement that the prices set forth in the ac- 
count were agreed to by the defendant. Scranton Distributing Co, v. Groves, 
165. 

4. Such suit proceeds, not for an expressly agreed price, but for the quan- 
tum valebat, of which the account, being within the shop book rule, is evi- 
dence at common law ; ^nd its status in that behalf has not been varied by 
statute. Ihid, 

POOR DISTRICTS, LIABILITY FOR ACTS OF SERVANTS. See Trespass, 
2,3. 

PRACTICE. See Affidavit of Defense. 6; Attachment ExecTution, 1; Di- 
vorce, 1 ; New Trial, 1. 

1. When the court certifies an equity case into the law side of the common 
pleas it must be proceeded in according to the Practice Act 1915. Kramer v. 
Slattery, 311. 

2. A defendant who takes advantage of his privilege of appearing in a suit 
without the aid of an attorney is not relieved from complying with the re- 
quirements of the system of practice inaugurated by statute. First National 
Bank V. Vaughan, 302. 

3. A summary order made on plaintiffs motion, without notice to de- 
fendant, allowing amendment of a statement by addition of items of an 
amount originally named as a balance, and directing defendant to answer, is 
within the court's discretion. Quaker Oats Co, v, Kurtz & Co,, 297. 

4. An issue on a plea of set-off went to judgment for defendant for the 
amount by which his counterclaim exceeded plaintiff's demand. Subse- 
quently plaintiff moved to have the judgment satisfied by setting off another 
judgment recovered against defendant some years before as an endorser 
of a negotiable note made by plaintiff to his order. Von Storch v, Clark, 
292. 

5. Held, That the relief sought being essentially equitable, and therefore 
not subject to the rule governing the plea of set-off in an action at law, the 
motion could not in equity be allowed, inasmuch as its effect would be to 
discharge plaintiff's primary legal liability, as maker of the note, at the 
expense of the payee. Ibid, 
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6. Where executors, who were substituted for a decedent as party to a 
pending suit, claim upon a judgment against defendant, which came into 
their hands by assignment, it must be made to appear that they hold the 
judgment in right of the decedent's estate, since they could not make it an 
asset of the estate by mere purchase at their arbitrary discretion. Ibid, 

7. It is not essential, under Act of 31st March, 1860, P. L. 397, section 60, 
that the return of the district attorney of the seizure of gambling devices 
"to the next court of quarter sessions'* be made at the next regular term, 
where, by standing order, the court is open every day of the year except 
Sundays and legal holidays. District Attorney's Petition, 200. 

8. In an action in the common pleas of Pennsylvania against the "Amer- 
ican Underwriters, Incorporated," the plaintiff is not entitled to judgment on 
an exemplification of the record of a suit brought by him in a court of the 
state of Indiana against the "American Underwriters Company, Incor- 
porated." McElwee v, American Underwriters, 94. 

9. Nor will judgment be directed in such case where the paper exemplified, 
though in the form of an order of court "that the plaintiff have and recover 
of and from defendant," a stated amount, pursuant to agreement of the par- 
ties by their respective. counsel in open court, is signed only by the attorneys 
for the plaintiff and defendant, and does not show that any court or judge 
directed judgment to be entered in accordance with the agreement, or that 
judgment was actually entered. Ibid, 

10. The contention that such agreement is equivalent under Indiana laws 
to a judgment entered, must be supported by evidence of some rule of prac- 
tice in the Indiana court or some provision of a statute permitting it to have 
the full force and effect of a final judgment. Ibid, 

11. Under a rule of court which requires that "In actions of scire facias 
the statement shall consist of an averment of the amount the plaintiff be- 
lieves to be justly due to him from the defendant. In all other respects the 
pleadings shall be subject to the same rules as are herein prescribed in the 
case of common law actions," no statement is required in an action of scire 
facias sur mechanic's lien because everything necessary t6 be set forth in the 
statement is contained in the body of the writ. Richardson Construction Co, 
V, First Windish] etc., Society, 82. 

12. The Practice Act of 1915, P. L. 483, has no application to an action of 
scire facias. Ibid, 

13. Although a writ of scire facias sur mechanic's lien was erroneously 
issued in the form prescribed by the amendment of 1905, P. L,, 175, omitting 
the express notice as to the filing of an affidavit of defense required by the 
later amendment of 1913, P. L. 308, judgment entered for want of an af- 
fidavit of defense will not be stricken off where the defendant was served 
with a copy of the writ so issued and entered his appearance by attorney, the 
appearance in such case operating as a waiver of any defect in the process. 
Ibid, 

14. Where a defect in pleading or procedure has been cured by waiver an 
amendment is unnecessary and a motion to amend will be refused as im- 
material. Ibid, 

15. Where a general disclaimer is entered of record in an ejectment case, 
and the same is not questioned or controverted by the plaintiff, the latter 
is entitled to judgment against the defendant. And where one of two de- 
fendants files a msclaimer, plaintiff is entitled to judgment against the one 
so disclaiming before the trial proceeds against the other defendant. Grif- 
fin V, D, & H. Co., 77. 

16. A preliminary affidavit is not required in actions of assumpsit begun by 
foreign attachment. Greenberger & Co, v. Kerster & Co,, 76. 
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17. The averments in an affidavit of cause of action in a foreign attachment 
must be so precise, positive and certain as to subject the affiant to a prosecu- 
tion for perjury in case the averments are false. Ibid. 

18. The voluntary entry of a plea by a defendant is a waiver of the right 
to a :non pros ; but such right is not waived where defendant's plea is entered 
by the plaintiff. Mahon v, D. & H. Co., 48. 

19. No unbending rule can be made to fix the rate of compensation of an 
executor, administrator or a trustee for making a sale of real estate in 
partition. They are not, however, entitled to the usual five per cent, allowed 
in cases of general admmistration of personal estate. Olendeig's Estate, 178. 

20. Two and one-half per cent, constitutes a fair compensation where the 
purchase price at the partition sale is $19,975. Ibid. 

21. A motion for judgment against plaintiff for set-off will not be allowed 
if the defendant has not compUed with the fifteenth section of the Practice 
Act of 1915, which provides that notice of set-off must be served on the plain- 
tiff who has fifteen days to reply. Austin & Rowley Cold Storage Co. v. 
Roberts^ 8. 

PROMISSORY NOTES. See Judgment, 2, 7, 8. 

PUBLIC OFFICERS. See Bonds, 1. 

PUBLIC SERVICE COMMISSION. See Street Railways, 1, 2. 

1. The Public Service Act of 1913 would seem to indicate that in any case 
which is properly begun before the Publjc Service Commission, the courts are 
without power to grant an injunction to require a different arrangement to 
be made. Millvale Boro. v. Pittsburgh Rwys. Co., 67. 

2. A schedule of rates providing for a fare of six cents in. daytime and ten 
cents at night, is not a sliding scale of rates within the meaning of the 
Public Service Act of 1913. Ibid. 

RAILROADS. 

1. A grant by the owner of real estate of a right of way for a railway cre- 
ates an easement to be enjoyed by the company so long as it is used for 
the purposes mentioned in the grant. Short v. Howard Anthracite Coal Co., 
40. 

2. A railroad roadbed including ballast and fill is real estate. Earth taken 
from one section of the land and deposited in another to form a fill or ballast 
does not lose its character of realty. Culm deposited by a railroad company 
as a fill or ballast becomes an integral part of the roadbed. Ibid. 

3. When a company takes up its rails and ties, and posts notices of aban- 
donment, the easement ceases and the culm and other material in the right 
of way reverts to the owner of the real estate. Abandonment is presumed 
from lapse of time. Ibid. 

4. Equity will intervene to prevent acts of successive trespass where there 
is no adequate remedy at law. If an injury is continuous and remediable at 
law only by a multiplicity of suits, it can well be regarded as an irreparable 
one, calling for the interference of equity by the exercise of its restraining 
power. In such case injunction is the only remedy. Ibid. 

REAL ESTATE. See Decedent's Estates, 5 ; Landwrd and Tenant, 1. 

REAL ESTATE. SALE OF, IN PARTITION. See Practice, 19. 

RELEASE. See Affidavit of Defense, 5. 
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REFEREE. 

1. In the hands of payee, defendant's post-dated check imports a promise to 
pay an antecedent debt; as such it is equivalent to a promissory note; and 
if so declared upon it is open to no defense that would vary the terms of the 
instrument. If, however, plaintiff elects to sue on the original transaction, 
using the check only as an item of evidence, he opens the door to any de- 
fense pertinent to the original contract. Brown v, Goldsleger, 72. 

REPIvEVIN. See Actions, 3. 

RULE OF COURT. See Practice, 7, 11. 

SALE. See Affidavit of Defense, 3. 

SERVICE. See Municipai. Lien, 1. 

SERVICE OF PROCESS. See Municipal Lien, 3. 

SET-OFF. See Practice, 4. 

1. Suit had been pending some years when the issue on a plea of set-off 
went to trial. It was an action to enforce plaintiff's right of contribution 
arising from his payment of a note on which the parties had been jointly 
liable. The claim of set-off was founded on a demand for defendant's share 
of a certain fund derived by plaintiff from a parcel of land to one-half of 
which defendant was entitled under the terms of an express trust. Von 
Storch V. Clark, 276. 

2. The money included both the mesne profits and the ultimate proceeds of 
sale ; but in part it had been realized after suit brought. Ihid, 

3. Held, that plaintiff could not object that the counterclaim must be 
limited to such part of the fund as had come to his hands before the incep- 
tion of the suit; that the right of contribution being strictly equitable in 
origin, the remedy by action at law is merely concurrent with that by bill, 
and as such should subject the plaintiff to the like necessity of doing equity 
so that the whole account may be closed in the one proceeding where that is 
entirely practicable and can be done without prejudice to any right of the 
plaintiff. Ibid. 

SHERIFFS SALE. See Pleading. 2. 

1. The successful bidder at a sheriff's sale of real estate, who transfers his 
bid by assignment to a third party, ceases to have any interest that can 
be asserted against the consummation of the sale. Penna, Trust Co. v. 
Nolan, 296. 

2. Where a sheriff's sale of real estate was not advertised and handbills 
posted as required by law, the sale will be set aside. Depuy v. Highfield, 230. 

3. Inadequacy of price is not by itself sufficient to justify the court in 
setting aside a sheriff's sale ; but where there is a great inadequacy the court 
may seize upon other circumstances in order to give relief, and what cir- 
cumstances are sufficient is largely in the discretion of the court. Ibid. 

4. A mortgage joined in by a husband as owner of an undivided interest 
in land was purchased by his wife, who subsequently, as his sole devisee, suc- 
ceeded to his interest in the land. At sheriff's sale on foreclosure of the 
mortgage the land was purchased by their son. Held, that the sheriff's deed 
vested a good title in the son and completely extinguished the interests of 
the former co-tenants. McHale v. Cullen, 10. 

5. The mere fact that the sheriff's grantee was the son of a tenant in 
common does not warrant the inference that the purchase money paid by liim 
to the sheriff was paid for the mother, and inured to the joint benefit of her 
and her co-tenants. Ibid. 
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STATEMENT. See Amendment, l ; Practice, 3. 

1. Where a claim against an insurance company for loss by fire is based 
on a so-called binding receipt given by the company to plaintiff in considera- 
tion of premium paid for a policy to be written on his property in a specified 
sum, a copy of the receipt must be set forth in the statement. Pocono Distil- 
ling Co, V. First Nat. fire Ins. Co., 182. 

STREET RAILWAYS. See Negligence, 10. 

1. A city, by ordinance and resolutions, granted its consent to a passenger 
railway company to construct railway tracks on certain streets therein 
enumerated upon conditions, one of which was that the rate of fare should 
not exceed five cents, and after several years operation the company raised 
the fare over five cents against the protest of the city. In an action by the 
city against the railway company for violation of contract. Held, the Public 
Service Commission is the tribunal which, in the first instance, is entitled 
to determine the question of excess fare, and while the Commission has 
charge of the case, the court of common pleas has no jurisdiction. Scranton 
V. Scranton Railway Co.s 283. 

2. The power of a municipality to make contracts being given by statute 
and the municipality being but an organ of the government, the state has a 
right to release or alter its contracts. The relations of a municipalihr and a 
street railway, however, are very different A street railway is the only 
kind of public service corporation which the legislature has no power to es- 
tablish in any particular locality without concurrent action of the local mu- 
nicipal authorities. The constitution has placed the creation and establish- 
ment of such a railway in the joint control of the legislature and the local 
municipal authorities, but equity has no jurisdiction to restrain by preliminary 
injunction an increase in the rate of fare stipulated in a borough ordinance 
granting a street railway the right to enter upon its streets. Millvale Boro. 
V. Pittsburgh Rwys. Co., 67. 

3. The Public Service Act of 1913 includes street railways with all other 
public service corporations and provides machinery by which, among other 
things all other questions of rates to be charged by them are brought before 
the Public Service Commission and finally before the courts. Neither the 
legislature nor the Public Service Commission, its creature, can do anything 
to affect the consent to the construction of the railway company as to which 
power is delegated by the constitution to the municipality within whose limits 
It is placed. This grant of power to the municipality is coordinate with the 
grant of legislative powers to the legislature, and in no sense sub- 
ordinate to it. Even if the court should be of opinion, however, that the 
Public Service Commission is without power to increase the rate of street 
car fares, it does not follow that the plaintiff's are entitled to a preliminary 
injunction. Ibid. 

4. To justify the granting of a preliminary injunction, the plaintiff must 
make out a clear case of his own right and show that irreparable injury will 
be done if the injunction is not granted. Ibid. 

SUMMARY CONVICTION. 

1. Under a city ordinance which only forbids "keeping a gambling house," 
and provides that the presence of a gambling device in any house shall be 
"prima facie evidence'* that such house is a gambling resort, a conviction by 
a magistrate of "keeping a gambling device" in violation of the ordinance 
will be reversed on certiorari. Commonwealth v. Fatt, 116. 

TAXATION. 

1. The Direct Inheritance Tax Act of July 11, 1917, has no application to 
the estates of persons who died before the act was approved. Gilne/s Estate, 
123. 
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TAXES. See Bonds, 1. 

TELEPHONE, AS TO VALIDITY OF SIGNATURE WHEN OATH IS 
ADMINISTERED THROUGH MEDIUM OF. See Contested Ei.EC- 

TIONS^ 1. 

TRESPASS. See Contributory Negugence, 1; Injunction, 1. 

1. In an action of trespass against a mining company for damages to the 
surface of land due to defendant's mining of underlying coal, a statement 
is insufficient which fails to disclose the nature of plaintifr s title to the land ; 
the reservations as to coal, if any; or the covenant as to surface support, 
or any waiver thereof. Letzic v. Carhondale Coal Mining Co., 212. 

2. An action of trespass q. c. /. will lie against a poor district for the acts 
of its servants in entering upon private land and severing therefrom a quan- 
tity of standing timber which they carried away and appropriated to the use 
of the district. Keator v. Scranton Poor District, 181. 

3. That the district took and retained the benefits of a direct trespass made 
it a participant in the confiscation of private property for public use, whether 
done in pursuance of orders by its proper authorities or not. Ibid, 

VERDICT. See Damages, 1. 

WAIVER. See Notice, 1 ; Prcatice, 18. 

WARRANTY. See Affidavit of Defense, 3 ; Judgment, 9. 

WIDOW'S EXEMPTION. See Decedents' Estates, 1. 

WILLS. See Decedents' Estates, 2, 3, 4. 

1. Testator devised to his widow a life estate in the whole of his estate, 
real and personal, but failed to make disposition of a portion of his personal 
estate after her death, there being therefore a partial intestacy. Testator 
left no issue, and the widow, in addition to the life estate given her by the 
will, claimed under the intestate laws the $5,000 given by the Act of 1909, 
and one-half of the rest of the personal property absolutely. Kirby's Estate, 
235. 

2. Held, that the Act of 1909 has always been regarded as part of the 
intestate laws, and applies whether there is a total or partial intestacy; that 
the widow's rights at law having vested at testator's death, she, being also 
the life tenant, is presently entitled to the distribution asked for. Ibid, 

WORKMEN'S COMPENSATION. 

1. Where a suit is brought by a minor for personal injuries sustained by 
him while engaged in an employment prohibited by the Act of 13 May, 1915, 
P. L. 286, and a demurrer is filed challenging the right of the plaintiff to 
bring such an action because the plaintiff's remedy, if an)r, is under the 
Workmen's Compensation Act of June 2, 1915, P. L. 736 ; it" was held, that 
the legislature in providing for the ingrafting of statutory provisions on con- 
tracts of hiring had in mmd contracts which were valid in law, or at least, 
contracts, the making of which were not prohibited by express legislative en- 
actment, and that the Workmen's Compensation Act of 1915 does not pre- 
clude the plaintiff in this case from this common law remedy. Lyle v, 
Hutchins Car Roofing Co., 324. 

2. The court on appeal will not disturb findings by a referee and by the 
compensation board on a hearing de novo, amply supported by the evidence, 
that the claimant, widow of the decedent, had been separated from him for 
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twelve years before his death, and was not then actually dependent on him 
for support. Turowski v, Lehigh Valley Coal Co,, 218. 

3. A referee under the workmen's compensation law is not held to the same 
technical rules which govern courts touching the nature of evidence, and 
therefore, except in a very clear case, his finding of fact affirmed by the com- 
pensation board cannot be disturbed by the court of common pleas on the 
^roimd that there was no competent evidence to support the finding. Roch- 
tnsky V. Scranton Coal Co,, 52. 

4. Where the employee comes to his death by the unlawful act of a third 
person, there is no presumption under the terms of the compensation law 
that the injury was "directed against the deceased as such employee or be- 
cause of his employment" so as to cast upon the employer the burden of prov- 
ing the contrary. Keyes et al, v. O. & W. Rwy, Co., 5. 
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